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Treowen, Minera Road, Wrexham LL11 3AJ
For: Frances Jackson Edwards
By: Gareth Stent BA Hons Dip TP MRTPI
INTRODUCTION

1. The grounds for this application are based on the assertion that the dwelling known as, Treowen, Minenera Road, Wrexham, LL11 3AJ, was constructed without compliance with the relevant planning permissions i.e. the Outline BRY 14627 approved 9.11.1987 and Reserved Matters BRY 14820 approved 14.1.1988 and the council do not hold the necessary records to detail the planning history.
2. Since the dwelling has indisputably been in existence for more than 4 years it is immune from enforcement action under planning law and does not have any agricultural occupancy conditions attached to it.  
3. This assertion is based on 3 key factors; -
· The red line plan that accompanied the outline consent BRY 14627 was much further to the north in the corner of the field.  
· The dwelling has been built in a wholly different position outside the application site and the council has no record of this change. 
· There are also some discrepancies in the plans and records held by the council meaning that it’s unclear which are the relevant permissions.
4. The above creates ambiguity over the circumstances of the original permission, and if the permission is found to be BRY 14627, then we regard the above as significant changes that cumulatively undermine the original consent. Given the dwelling has not been implemented in accordance with the outline approval, this should be sufficient for your Authority to grant the certificate applied for.  Likewise, the council cannot provide my client assurances through formal records which is the relevant planning permission. This has implications for any future sale.
5. The essence of the application is not therefore the planning merits or otherwise of the dwelling, but that the dwelling, which was actually built, was not in law the dwelling that had previously been granted planning permission together with an agricultural occupancy conditions (No.4 of outline application BRY 14627 and condition 2 of the reserved matters BRY 14820).  Furthermore, in view of this there cannot therefore be any agricultural occupancy restriction relating to the current dwelling. 
RELEVANT PLANNING HISTORY  

6. Outline Planning permission was first granted by the Council on 9th November 1987 under reference BRY14627. The application was described as Erection of a single storey agricultural works dwelling and installation of new septic tank.
7. Outline – Erection of a single storey agricultural workers dwelling and installation of a new septic tank. Condition 4 was the agricultural occupancy condition.  This is shown in appendix 1. Siting, design and landscaping were matters reserved. 
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Grant of Outline Planning Permission

LOCATION AND DESCRIPTION OF DEVELOPHENT
PLAS HOSTYN BACH, BHLCHGHYN.

ERECTION OF SINGLE STOREY AGRICULTURAL WORKER'S DWELLING
AND INSTALLATION OF NEW SEPTIC TANK.

PARTICULARS OF DECISION
OUTLINE PERMISSION GRANTED

01 Before any building operations are commenced, the approval of the
District Planning Authority shall be obtained in respect of the siting,
design and external appearance of any proposed building(s) and of the
Landacaping of the sice and the means of sccess thereto-

02 Tn the ase of any aatter rescrved for approval by the preceding
condition, application for such approval must be made not later than the
Crpiration of thrce yeare beginning with the date on which this outline
planning peraission 1s granced.

03 The developnent o which this permission relates must be bogun not lacer
than whichever 4 the later of the following dates:

(i) The expiration of five years from the date of this outline
planning peraission, or

(i1) The expiration of two years from the final approval of the
reserved matters, or in the case of approval on different dates,
the final approval of che last such maccer to be approved.

BGiccupation of the quelling shall be limited to persons sotely o mainly
euployed or last empioyeds locally in agriculturs as defined in Section

290(1) of the Town and Country Planning Act, 1971 or in forestry, and
the dependants of such persons.




8. Reserved Matters were then approved 14.1.1988 under reference – BRY 14820 -Erection of an agricultural workers dwelling and septic tank.  This had 3 conditions. Condition 2 was the AOC. Appendix 2 shows the full decision notice. 
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01 The development hereby approved shall be commenced on or before 9
Novenber 1992.
Occupation of the dvelling shall be limited to persons solely or nainly
employed or last euployed, locally in agriculture as defined in Section
290(1) of the Town and Country Planuing Act, 1971 or in forestry, and
the dependants of such persons.

03 Samples of the external facing and roofing materials shall be subnitted
for further approval of the Council before development commences.




9. It is understood that the bungalow was built in late 80s for the farmer Percy Owens who retired into the dwelling and the main farm (to the south) and farmhouse was run by his son Ray Owens. Percy died in 1995 and left the bungalow to his daughter who rented it out to students and family members, none of which worked in agriculture. The property stood empty for 18 months prior to the current owners purchasing it in January 2021.

10. A Certificate of lawfulness was made to allege a 10 year breach of the occupancy condition under P/2020/0204.  This was refused 4.8.2020 due to the break in occupation and the applicants unable to prove a continuous breach. 
THE LAW 

11. Relevant case law, as well as changes in the law introduced more recently are considered later in this statement, however the principle relevant legislation is as follows: 
12. Section 171A of the Town & Country Planning Act 1990 (as amended by Section 10 of the Planning & Compensation Act 1991): 

(1) For the purposes of this Act— 

carrying out development without the required planning permission; 

(2) or

failing to comply with any condition or limitation subject to which planning permission has been granted, constitutes a breach of planning control.


11.
Section 171B of the Town & Country Planning Act 1990 as amended.  
(1) Where there has been a breach of planning control consisting in the carrying out without planning permission of building, engineering, mining or other operations in, on, over or under land, no enforcement action may be taken after the end of the period of—

(a)in the case of a breach of planning control in England, ten years beginning with the date on which the operations were substantially completed, and

(b)in the case of a breach of planning control in Wales, four years beginning with the date on which the operations were substantially completed.

12.
S.191 of Town & Country Planning Act 1990 as amended: 

(3) If any person wishes to ascertain whether— 

(a) any existing use of buildings or other land is lawful;

(b) any operations which have been carried out in, on, over or under land are lawful; or

any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted is lawful, 

(4) he may make an application for the purpose to the planning authority specifying the land and describing the use, operations or other matters.

(5) For the purposes of this Act, uses and operations are lawful at any time if  no enforcement action may then be taken in respect of them 

(a) (whether because they did not involve development or require 

(b) planning permission or because the time for enforcement action has expired or for any other reason);  and

(c) they do not constitute a contravention of any of the requirements of any enforcement notice then in force.

(6) For the purposes of this Act, any matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted is lawful at any time if — 

 the time for taking enforcement action in respect of the failure has then expired; and it does not constitute a contravention of any of the 

(a) requirements of any enforcement notice or breach of condition notice then in force.

(7) (4) If, on an application under this section, the planning authority are provided with information satisfying them of the lawfulness at the time of the application of the use, operations or other matter described in the application, or that description as modified by the planning authority or a description substituted by them, they shall issue a certificate to that effect; and in any other case they shall refuse the application.    

13.
The onus of proof is firmly on the applicant in Lawful Development Certificate cases. The Courts have held that the relevant test of the evidence on such matters is "the balance of probability".  As this test will accordingly be applied by the Secretary of State in any appeal against their decision, a local planning authority should not refuse a certificate because the applicant has failed to discharge the stricter, criminal burden of proof, namely "beyond reasonable doubt".  Moreover, the Court has held (see F W Gabbitas v Secretary of State for Environment and Newham LBC 1985) that the applicant's own evidence does not need to be corroborated by independent evidence in order to be accepted.  If the LPA have no evidence of their own, or from others, to contradict or otherwise make the applicant's version of events less than probable, there is no good reason to refuse the application, provided the applicant's evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate "on the balance of probability."
Application grounds  
The plans held by the council
14.
The information held by the council is very limited and consists only of both the outline and reserved matters decision notices and 2 plans.
15.
Appendix 3 shows the first plan which is a 1;2500 location plan and in the top right corner a 1:500 site plan stating detail ‘A’. Its marked 6/14627 which is the outline planning reference and date stamped 9.10.1987 which is the date the outline was made. This we believe is the approved outline plan. This is highlighted below:
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16.
This potentially shows the application site on the left of the image outlined in red, north of the farm and north of where the dwelling was built.  Its length is annotated 30m x 33m.  It is therefore assumed that this is the intended site of the approved dwelling and where it was originally applied for, otherwise there would be no reason to detail the size of the site.  
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17.
Within this plan in the top right corner is a 1-500 site plan. This shows the layout site of a completely different site south of the farm.  This is shown below, however it’s possible that an old site plan was used for the location plan and this dwelling was already approved.
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18.
The above plans i.e. the wider site location plan and 1-500 plan show the adjoining buildings and the dwelling shape is the same.

19.
There is further ambiguity over the application site as the plan shows a hand drawn rectangular shaped site (depicted in green) just north of the farm where Treowen has been actually built.  This is shown below.
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20.
Even if the green line site was agreed to be the site, then this is a shallow rectangular shape that is much shallower in depth than the site formed. The actual dwelling as built also would protrude outside the application site which cannot be correct. We can commission a surveyor report if necessary to demonstrate the differences, however its clear from the image below.
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21.
Its therefore really unclear where the approved outline was permitted, as we have one site north of the farm which looks to be the original site given the plan annotations, the 1-500 shows a site south of the farm and a free hand drawn site is where Treowen has been built, albeit the dwelling sits partially outside the site.  There is sufficient ambiguity in the history to suggest either of the two sites north or south of the farm relate to this outline approval from 1987. 


The layout plan
22.
The layout plan of the dwelling shown in appendix 3 is date stamped 17th Dec 1987 and the file reference number is in the top right corner i.e. 6/14820, so this is clearly the plan from the reserved matters approval.  The layout also generally matches the dwelling built. The difficulty in piecing all this together is there is no site or location plan to accompany the reserved matters to show which of the outline sites were permitted. The plan does show in the top left corner the following: “Proposed bungalow for Percy Evans 1987”
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23.
The dwelling as built seems to generally conform with the layout plan and elevations within appendix 3 6/14820, so the main question is the lawfulness of the site as established through the outline.

The Certificate BRY P/2020/0204 (appendix 4)
24. 
The certificate of lawfulness that was applied for in 2020 also clearly references both the outline and reserved matters permissions as being the ones in potential breach.  This almost certifies that the councils’ understanding is that these are the correct permissions.  
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Applicant
Agent

DR PAMELA DRYBURGH Code BRY P /2020 /0204
Number

ALLINGTON HUGHES LAW Date 24/04/2020

MISS LUCIENNE SUTTON Received

2 VICARS LANE

CHESTER

CH1 10X Decision  04/08/2020
Date

Town and Country Planniny 1990

Section 191 (as amended)

Certificate of Lawfulness of Existing Use of Development

TREOWEN, MINERA ROAD, WREXHAM, LL11 3AJ
TYSTYSGRIF CYFREITHLONDEB DEFNYDD PRESENNOL - DIFFYG
CYDYMFFURFIO GYDA AMODAU MEDDIANNAETH CANIATADAU
CYNLLUNIO BRY 14627 A BRY 148201 CERTIFICATE OF LAWFUL
EXISTING USE - NON COMPLIANCE WITH OCCUPANCY CONDITIONS
OF PLANNING PERMISSION BRY 14627 AND BRY 14820

The Wrexham County Borough Council hereby refuses to certify that on
24/04/2020 the above mentioned development would be lawful within the
meaning of Section 191 of the Town and Country Planning Act 1990 as
amended for the following reason(s):-

REASON(S)
The use is not an existing use as there has been no breach of the condition
since December 2018.

. 2

Signed:
Officer Appointed for this purpose
Chief Officer Planning & Regulatory

Dated: 04/08/2020




25.
We contacted the council to see if they held any more records of the cases in question, but they confirmed the information within this submission is all they hold. 
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26.
Our claim is therefore that the whilst the dwelling-built accords with the floor plans and elevations, there is ambiguity over what the outline permitted in terms of the actual site.  Its clear the dwelling is built but the council cannot provide any evidence in the form of planning records to demonstrate that the site of the dwelling as built is that permitted by the outline consent.  
27.
If it found that the dwelling is built in the totally wrong position, then it cannot be said to have planning permission. The leading case which is relevant to this application is Handoll & Suddick v. Warner, Goodman & Streat, Cook & East Lindsey D.C. 1995 (Court of Appeal) (see J.P.L. 1995, page 930). The outcome of the Handoll case originally stemmed from the Court of Appeal decision in F. G. Whitely & Sons v Secretary of State for the Environment 1992 which pointed to the principles that: where operational development is carried out in a way which differs  
(1) materially from approved plans, it amounts to development without planning 

(2) permission; 

(3) and

any conditions imposed on the planning permission for those operations are   

(4) unenforceable because the particular planning permission has not been  

(5) implemented.
28.
In Whitely,  Woolf L. J. said:

(6) “…… it is only necessary to ask the single question: are the operations (in other situations the question would refer to the development) permitted by the planning permission read together with its conditions? 

29.
In the Handoll case, a dwelling had been constructed some 18 metres away from its approved siting.  In this current case, the evidence is that the dwelling is built wholly outside the outline application site.   

Lack of clear records
30.
In terms of the lack of clarity on the outline site, if the current state of affairs continues unaltered, then the situation will never be resolved, and the legitimacy of the occupancy condition will always remain. We also consider it would be impossible for the Local Planning Authority to ever enforce the condition, as they could not accurately prove the dwelling has a relevant permission with an agricultural tie. This obviously has a massive impact on who can occupy the dwelling and its value. 
SUMMARY OF CASE

31.
It is asserted that the evidence contained within this application shows that there is ambiguity over the agreed outline site. It seems it could be one of three sites shown above.  The position of the dwelling as built is clear and if the narrow rectangular site was the approved position, the site actually formed is a different shape and part of the dwelling protrudes outside the application site. 

32.
The council have no records to prove which is the correct site and the legitimacy of the permission is therefore called into question.  If the site to the north was the permitted site, then the dwelling is built in the totally wrong location and not within the approved red line application site.   
34.
It is for this reason and for the avoidance of any doubt in the matter, that the we are seeking to confirm that ‘Treowen is without any occupancy restriction’.  Should this application be successful therefore, I would ask that this wording is shown on the Certificate. 
40.
I hope that the submitted application and evidence is sufficient to enable you to reach a decision on this case within the statutory 8-week period. 

Gareth Stent Ba Hons Dip TP MRTPI
Principal Planner 

AFA Planning Consultants.
Appendix 1 – Outline Decision Notice
Appendix 2 – Reserved Matters Decision Notice
Appendix 3 – Location plan, floor and elevations from the outline and reserved matters.
Appendix C - Breach of Condition Notice
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