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Penderfyniad ar yr Apêl Appeal Decision 

Ymweliad â safle a wnaed ar 06/09/12 Site visit made on 06/09/12 

gan Siân Worden  BA DipLH MCD 
MRTPI  

by Siân Worden  BA DipLH MCD MRTPI  

Arolygydd a benodir gan Weinidogion Cymru an Inspector appointed by the Welsh Ministers 

Dyddiad: 01/11/12 Date: 01/11/12 
 

Appeal Ref: APP/H6955/A/11/2150207 
Site address: Hafod Tileries, Hafod, Ruabon, Wrexham LL14 6ET 

The Welsh Ministers have transferred the authority to decide this appeal to me as the 
appointed Inspector. 

 The appeal is made under section 78 of the Town and Country Planning Act 1990 against a 
refusal to grant planning permission. 

 The appeal is made by Eco-Readymix against the decision of Wrexham County Borough Council. 

 The application Ref ESC P/2010/0902, dated 28 October 2010, was refused by notice dated  
6 December 2010. 

 The development proposed is the change of use from a stocking area associated with the 
Dennis of Ruabon Tilery to a mortar and concrete batching plant. 

 This decision supersedes that issued on 7 November 2011.  That decision on the appeal was 
quashed by order of the High Court.  

 

 

Decision 

1. The appeal is allowed and planning permission is granted for the change of use from a 
stocking area associated with the Dennis of Ruabon Tilery to a mortar and concrete 

batching plant at Hafod Tileries, Hafod, Ruabon, Wrexham LL14 6ET in accordance 

with the terms of the application, Ref ESC P/2010/0902, dated 28 October 2010, and 

the plans submitted with it, subject to the following condition:  

1) The use hereby permitted shall cease and all equipment, plant and materials 

brought onto the land for the purposes of such use shall be removed within six 
months of the date of failure to meet any one of the requirements set out in (i) 

to (v) below:- 

i) within one month of the date of this decision a written scheme of mitigation 

and habitat compensation and management for Great Crested Newts shall 

be submitted to the local planning authority.  The scheme shall include 
details of:  

a. the location of land to be retained for or provided for Great Crested 

Newt habitat,  

b. details of how that land will be managed in order to provide habitat for 

Great Crested Newts,  

c. a long term management and monitoring plan for the land,  

d. a timetable for the implementation of the mitigation, habitat 

compensation and management measures.  
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ii) within one month of the date of this decision a written scheme for the 

management of surface water drainage shall be submitted to the local 
planning authority.  The scheme shall include details of:  

a. how surface water is managed within the site; 

b. how surface water is treated to prevent contaminated water flowing 

from the site; and,  

c. how surface water is disposed of.   

iii) within 11 months of the date of this decision, if the local planning authority 

refuse to approve the schemes or fail to give a decision within the 

prescribed period an appeal shall have been made to, and accepted as valid 

by, the Secretary of State. 

iv) if an appeal is made in pursuance of (iii) above, that appeal shall have been 
finally determined and the submitted schemes shall have been approved by 

the Secretary of State. 

v) the approved schemes shall have been carried out and completed in 

accordance with the approved timetables. 

Procedural Matter 

2. The development has been in place for some time and I have made my decision on 
that basis.  

Main Issue 

3. I consider that the main issue in this case is whether the appeal site is an appropriate 

location for employment development with regard to development plan policies.  

Reasons 

4. The development is a concrete mixing plant on a site adjacent to the largely disused 

tile factory.  The site was granted planning permission1 for a storage use in connection 

with that factory in 1976.  The link between the appeal site and the adjacent tilery 

was then significantly reduced by a subsequent planning permission2 which extended 

the range of items to be stored there beyond products made at the factory.  Storage, 
classified as B8, is within the business use class and can be reasonably construed as 

an employment use.  The site has, therefore, previously been used legitimately for 

employment.   

5. Policy PS1 of the Wrexham Unitary Development Plan 1996-2011 (UDP), adopted 

2005, is a strategic policy dealing with the location of new development; that for 

employment is directed to defined settlement limits and employment areas.  The 
concrete plant, which necessitated the installation of new plant and is an activity 

which has not been previously carried out on the appeal site, could be argued to be 

new employment development and thus subject to Policy PS1.    

6. UDP Policy PS6 sets out the approximate amount of employment land to be made 

available during the plan period and this is quantified in Policy E1.  The requirement is 
made up of land with planning permission (as at 1 April 2001) and land allocations.  A 

17.6 ha site adjacent to Dennis Ruabon, Hafod Road is listed at Appendix II of the 

                                       

1 6 ESB 1843 decided 01/04/1976 

2 ESC P/2005/1219 decided 30/01/2006 
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plan, Land with Planning Permission, as being within the former group.  Whilst sites 

with planning permission are not shown on the Proposals Map, I have no evidence that 
the appeal site is not included within this area.  The explanatory text sets out 3 that 

employment development will be directed to locations listed in Policy E1 and to sites 

with planning permission for employment use.   

7. Although the site is not within a defined settlement or explicitly allocated for 

employment it does, through UDP Policy E1 and Appendix II, appear to be an 
employment area.  The development which is the subject of this appeal therefore 

complies with UDP Policies PS1, PS6 and E1 and is appropriate for this location.   

8. The site is near to a designated Site of Special Scientific Interest (SSSI) and a Special 

Area of Conservation (SAC).  I therefore have a duty to ensure that these important 

ecological areas are not adversely affected by the development; to that end the 
appellant has provided appropriate assessments of its implications.  I am thus 

satisfied that, subject to conditions, the development will not harm the SSSI or SAC.   

9. In the light of Circular 35/95 The Use of Conditions in Planning Permissions I have 

imposed a condition which is necessary to protect special wildlife interests.  This is 

largely as previously agreed between the parties although, as the development is 

already in place, it is necessary to include time limits to ensure that the condition is 
enforceable.  The Council originally suggested a condition requiring visibility splays.  

As there are not now any issues regarding safe access and the development thus 

accords with the relevant policies I have not imposed a condition on this matter. 

10. For the reasons given above I conclude that the appeal should be allowed. 

 

Siân Worden 

Inspector 

 

                                       

3 UDP paragraph 7.5 
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72. The second error was, contended Mr Tucker, that the committee were not advised that 

they could only take the fall back position into account if it were a realistic possibility 

that the fall back scenario would happen. 

73. Mr Fraser and Mr Katkowski submitted that the “fall back position” here was not a 

true fall back position at all, because the comparator used was not something that 

might happen to use of the land in the future but rather the use to which it is currently 

being put as a garden centre enterprise.  I do not accept that submission.  It is clear 

from the passages I have quoted above (paragraph 66) from both the officer’s Main 

Report (“… a retail development with a total floorspace of up to 4,500 square metres 

gross could be developed on the site” (emphasis added)), and the planning adviser’s 

report from which it was derived (“A retail development with a total floorspace of up 

to 4,500 sq m gross could be developed on the site” (again, emphasis added)), that the 

comparator was not simply the garden centre continuing to sell a wide range of goods, 

but the Site being prospectively “developed” with a total retail floorspace of up to 

4,500 sq m gross (i.e. with a development of similar size and planning use to the 

current garden centre).  Unlike the adviser’s report, the officer’s report does not 

suggest that that prospective development would be restricted to a Marks & Spencer 

store, or three smaller retail units, as proposed in the development of the Site with 

which this permission is concerned.  But it is clear from the language used, that the 

Main Report was looking at the prospect of the land being developed with such a 

retail development, even if this application were not granted. 

74. Curiously, the Addendum Report is in slightly different terms from page 63 of the 

Main Report, referring to “the fall back position of the existing use of the site, which 

enables 4,500 square metres gross of retailing in the garden centre building” rather 

than “…  from the site…”, which is more suggestive of another retailer trading from 

the existing building on the Site rather than a redevelopment.  Nevertheless, in the 

Claimant’s favour, I accept that the reports together suggest a comparator involving a 

redevelopment. 

75. However, I remain unpersuaded by Mr Tucker’s ground of challenge.  The prospect 

of the fall back position does not have to be probable or even have a high chance of 

occurring; it has to be only more than a merely theoretical prospect.  Where the 

possibility of the fall back position happening is “very slight indeed”, or merely “an 

outside chance”, that is sufficient to make the position a material consideration (see 

Samuel Smith Old Brewery (Tadcaster) v Secretary of State for Communities and 

Local Government [2009] EWCA Civ 333 at [20]-[21] per Sullivan LJ).  Weight is, 

then, a matter for the planning committee.   

76. In this case, the report did not address the gamut of possibilities for use of the Site if 

this application were not granted.  However, in addition to the possibility that the 

garden centre would continue to use the Site for 4,500 sq m of open Class A1 retail 

use, it was obviously a possibility that they would use the existing use to redevelop 

the Site for a building of similar size with a similar use for some retailer.  The 

officer’s Main Report suggested no more than that.  It did not suggest the prospect 

that Marks & Spencer would use the existing buildings or limited redevelopment of 

the site to trade. 

77. In any event, although Mr Tucker submitted that the planning decision was a close 

thing – the chair used his casting vote (see paragraph 10 above) – it is clear from the 
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 47.7% are owner occupiers, 35.1% rent privately and 17.3% live in affordable 
housing (social rented or intermediate tenures);  

 28.4% had a gross income of less than £300 each week, 31.1% received 
between £300 and £500 each week and 40.4% received more than £500 each 
week;  

 430 BAME households were in some form of housing need (18.9%), with 
overcrowding and difficult to maintain property as key needs reasons; and 

 20.4% were dissatisfied with the state of repair of their homes. 

6.59 The 2011 census identified 103 people with Gypsy and Traveller ethnicity living in 
30 households. 

 

Summary 

6.60 This chapter sets out to directly address all of the requirements to undertake an 
assessment of housing need in accordance with the Local Housing Market 
Assessment Guide (Welsh Government – March 2006) and Getting Started with 
your Local Housing Market Assessment – A Step by Step Guide (Welsh 
Government – March 2012). This chapter has provided a compliant and clear 
definition of housing need and affordable housing along with a step-by-step 
explanation of what information is required and input into the housing needs 
assessment model to calculate the degree of housing need. 

6.61 Analysis reveals that there is an annual shortfall of 157 affordable dwellings across 
Wrexham County Borough. This annualised figure has been calculated on the 
principal that the calculated level of total need is cleared over a five year period 
(see Step 11).   

6.62 It is important to stress that housing assessments are essentially a snapshot in 
time and as such the figure calculated under this model should not be used as a 
definitive measure of housing need or as an absolute target figure. Instead, the 
model and its output is representative and reflective of the current level of 
imbalance within the local housing market and so indicative of the scale, type and 
tenure of housing required in order to seek to redress such imbalance. 

6.63 In terms of the preferred affordable housing tenure split, existing households in 
need and newly-forming households stated strongest preferences for 
social/affordable renting. Overall, analysis would suggest a tenure split of 70% 
social rented and 30% intermediate tenure. 

6.64 In terms of affordable housing by size (number of beds) then the analysis clearly 
suggests a need for smaller two bedroom properties for both under and over 65s 
with some three bed general needs (under 65s).   

6.65 It is important to note that this assessment is made against, and by using, the 
bedroom standard and in doing so matches the number of people within a 
household in need to the exact number of bedrooms to meet that need. Whilst this 
is a logical approach and additionally whilst welfare reform may also influence an 
increasing need for smaller housing, we would advise caution against the 
development of one bedroom accommodation for outright and intermediate sale, 
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