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THIS AGREEMENT is madeonthe ) ) dayof DFcemGER 2013

'BETWEEN:-

;(1) WREXHAM COUNTY BOROUGH COUNCIL of Guildhall Wrexham LL11

1AY (hereinafter called “the Council”)
|

fand

_5(2) WALES AND WEST HOUSING ASSOCIATION LIMITED (Company number
IP2114R) whose registered office is at 3 Alexandra Gate, Ffordd Pengam,

Tremorfa, Cardiff, CF24 2UD (“the Owner")

'RECITALS

A The Council is the Local Planning Authority for the purposes of Section 106 of
‘ the Act in respect of the Land

B The Owner is the owner of the freehold interest in the Land which is part of
the land registered at the Land Registry under Title Number CYM488453.

iC The Owner has submitted the Reserved Matters Application to the Council
and the parties have agreed to enter into this deed in order to secure the

planning obligations contained in this deed.

" D The Council is minded to approve the reserved matters subject to conditions
in response to the Reserved Matters Application subject to the prior

completion of this deed.

NOW THIS DEED WITNESSETH AS FOLLOWS:
1 DEFINITIONS AND INTERPRETATION

1.1 Definitions

In this document unless the contrary intention appears the following terms
shall have the following meanings:

‘Act” means the Town and Country Planning Act 1990

‘Commencement of means the carrying out of a material operation as defined

Development” by Section 56(4) of the Act in accordance with the
Planning Permission and the expression

“Commencement Date” shall mean the date on which the
Commencement of Development occurs.

“Contributions” means the Education Contribution and the Public Open
Space Contribution and “Contribution” shall be construed

accordingly.
1



“Development”

“Dwelling”

“Education Contribution”

1

“First Occupation Date

“Index”

“Interest”

“Land”

“Landscape Areas”

“‘Management Plan”

“Occupy and Occupation”

“Plan 1 and Plan 2”

“Planning Permission “

means the development of the Land in accordance with
the Planning Permission

means a residential dwelling comprising a house or a flat
within the Development

means the sum of £37,240 (Thirty seven thousand two
hundred and forty pounds) to be utilised to increase
school capacity in the primary sector in Wrexham

means the date on which the first Dwelling in the
Development is first occupied for residential use
(excluding any use for construction, fitting out or
marketing)

means the all items index of retail prices issued by the
Office for National Statistics or any successor
organisation.

means 4% above the base lending rate from time to time
of Barclays Bank Plc compounded annually

means the land situate at Rivulet Road, Wrexham shown
edged red on Plan 1 attached hereto

means the hard and soft landscaped and planting areas,
boundary treatments, driveways and pathways, parking
spaces and communal bicycle and bin storage areas
which are shown on Plan 2 attached hereto

means the plan for the management of the Landscape
Areas to be submitted to and approved in writing by the
Council in accordance with Condition 14 of the Reserved
Matters Approval

means use of a Dwelling for residential use (excluding
any use for construction fitting out or marketing of the
Dwelling)

means the plans so marked annexed hereto and “Plans”
shall be construed accordingly

means the planning permission issued by the Council
under ref: P/2009/0969 on 24 November 2009
incorporating as appropriate the Reserved Matters
Approval
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1.2

1.2.1
1.2.2
1.2.3
12.4
12.5

1.2.6

21

spublic Open Space means the sum of £20,000 (twenty thousand pounds) to

Contribution” be utilised to carry out improvement to the existing play
facilities off Benjamin Road (“The Dunks”)
Reserved Matters means application ref no: P/2012/0880 for approval of
Application * matters reserved under the Planning Permission in
respect of the Development
Reserved Matters means the approval of reserved matters subject to
Approval’” conditions to be issued by the Council pursuant to the

Reserved Matters Application

"wWorking Days” ' means any day falling between Monday and Friday (both

days inclusive) upon which the clearing banks in the City
of London are open for normal business which is not
Good Friday or a statutory bank holiday

Interpretation

A reference in this deed to an Act of Parliament or to any order regulation
statutory instrument or the like shall include a reference to any amendment or

re-enactment of the same.

Words importing the masculine gender include the feminine gender and vice
versa, words in the singular include the plural and vice versa and words
importing individuals shall be treated as importing corporations and vice

versa.

Any heading or side notes are for ease of reference only and shall not affect
the construction of this deed.

Wherever an obligation falls to be performed by more than one person, the
obligation can be enforced against every person so bound jointly and against
each of them individually unless there is an express provision otherwise.

References to any party shall include the successors in title to that party and
any person deriving title through or under that party and in the case of the
Council the successors in title to their statutory functions.

Reference in this deed to any recital, clause, paragraph or schedule is, unless
the context otherwise requires a reference to the recital, clause, paragraph or

schedule in this deed so numbered.

LEGAL BASIS

This deed is made pursuant to Section 106 and 106A of the Act, Section 111
of the Local Government Act 1972 and Section 2 of the Local Government

Act 2000 and all other enabling powers.




2.2

2.3

2.4

3.1

3.2

3.3

4.1

4.2

4.3

The obligations created by this deed relate to the Land and are binding on the
Owner pursuant to Section 106 of the Act.

The obligations contained in this deed are planning obligations for the
purposes of Section 106 of the Act and are enforceable as such by the
Council as local planning authority.

The obligations contained in this deed are:-

2.4.1 necessary to make the Development acceptable in planning terms;

2.4.2 directly related to the development; and

2.4.3 fairly and reasonable related in scale and kind to the Development
CONDITIONS AND DURATION

This deed is conditional upon:-

3.1.1 the grant of the Reserved Matters Approval

3.1.2 the Commencement of Development

save for the provisions of clause 7 Provisions of Immediate Effect which shall
come into effect immediately upon completion of this deed.

No person shall be liable for any breach of any of the planning obligations or
other provisions of this deed after parting with his entire interest in the Land
but without prejudice to liability for any subsisting breach arising before
parting with that interest or in parting with that interest.

Nothing in this deed shall prevent compliance with any obligation pursuant to

it before that obligation comes into effect under this clause 3 and no such
early compliance shall amount to a waiver of the effect of this clause 3.

OWNER’S COVENANTS
The Owner hereby covenants with the Council:

to comply with the obligations to pay Contributions set out in the First
Schedule;

to comply with the obligations relating to the Management Plan set out in the
Second Schedule

to give notice in writing to the Council's Head of Community Wellbeing and
Development of the Commencement Date within 14 days hereof

e

5.3

7

7.1

12

8.1

8.2
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8.1

8.2

COUNCIL’S COVENANTS
The Council hereby covenants with the Owner:

to use all sums received from the Owner for the purposes specified in this
deed for which they are to be paid;

upon request in writing to pay to the Owner (here meaning the party which
shall actually have paid the relevant sum or sums) such amount of any
payment made by the Owner to the Council which has not been expended or
committed in accordance with the provisions of this deed within five years of
the date of receipt by the Council of the final such payment if payable in
instalments together with such interest thereon as the relevant sum has
earned in the hands of the Council but the Council shall be under no
obligation to maximise such interest whilst the relevant contribution is in its

hands;

upon request in writing to provide to the Owner reasonable evidence as to the
expenditure of the sums paid by the Owner under this deed.

LOCAL LAND CHARGE

This deed is a Local Land Charge for the purposes of the Local Land
Charges Act 1975 and will be registered as such by the Council.

PROVISIONS OF IMMEDIATE EFFECT

The Owner shall pay to the Council on the signing hereof the sum of £1,250
in respect of the Council’s legal costs for the preparation and execution of this

deed.

Nothing in this deed shall create any rights in favour of any person pursuant
to the Contracts (Rights of Third Parties) Act 1999 save for the avoidance of
doubt it is declared that the planning obligations contained in this deed are
enforceable by any success local planning authority to the Council exercising
planning powers under the Act.

NOTICES

Any notice or other written communication to be served upon any party or
given by one party to any other under the terms of this deed shall be deemed
to have been validly served or given if delivered by hand or sent by ordinary
first class post or sent by recorded delivery post to the party upon whom it is
served or to whom it is to be given or otherwise notified.

A notice or communication shall be served or given:



8.3

10

10.1

10.2

10.3

10.4

8.2.1 on the Owner at its usual address (registered office if a company) or
such other address as shall be notified in writing to the Council from

. time to time;

8.2.2 on the Council at Guildhall Wrexham LL11 1AY or such other address
as shall be notified in writing to the Owner from time to time.

Any notice or other written confirmation to be given by the Council shall be
deemed valid and effectual if on its face it is signed on behalf of the Council

by an officer or duly authorised signatory.

DISPUTE RESOLUTION

If any difference or dispute arises between the parties hereto touching or
concerning their respective rights duties liabilities or obligations under or by
virtue of this deed the same shall be referred to a member of the Royal
Institution of Chartered Surveyors (“RICS”) to be agreed between the parties
or failing agreement upon request by one party for arbitration that party may
after 21 days of that request by him request that an arbitrator be appointed by
the President for the time being of RICS or his duly authorised deputy on the
application of either party and in this respect such referral shall be construed
as a submission to arbitration within the meaning of the Arbitration Act 1996
or any statutory modification or re-enactment thereof for the time being in

force.
JURISDICTION AND LEGAL EFFECT

This deed shall be governed by and interpreted in accordance with the law of
England and Wales.

Insofar as any clause or clauses of this deed are found (for whatever reason)
to be invalid, illegal or unenforceable, that invalidity, illegality or
unenforceability shall not affect the validity or enforceability of the remaining
provisions of this deed.

No waiver (whether express or implied) by the Council of any breach or
default in performing or observing any of the covenants terms or conditions of
this deed shall constitute a continuing waiver and no such waiver shall
prevent the Council from enforcing any of the relevant terms or condlttons or
from acting upon any subsequent breach or default.

Nothing herein contained or implied shall prejudice or affect the rights powers
duties and obligations of the Council in exercise of its functions as a local
authority, highway authority and local planning authority and the rights powers
duties and obligations of the Council under al public and private statutes and
byelaws orders and regulations may be fully and effectually exercised in
relation to the Land or any part thereof and any works executed thereon as if
the deed had not been executed by the Council and in particular nothing in

6
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1.1

1.2

this deed shall restrict the Council and/or any other local authority from
exercising powers of compulsory purchase in respect of any part of the Land.

Any approval given under this deed or for the purpose of this deed shall not
be deemed to be approval for any other purpose whatsoever.

INDEXATION AND INTEREST

Any sum to be paid to the Council under the First Schedule and being due
more than twelve months after the date of this deed shall be increased by an
amount equivalent to the increase in the Index from the date of this deed until

the date such sum is due and payable.

If any payment due under this deed is paid late interest shall be payable from
the date payment is due until the date of payment.

N WITNESS WHEREOF the Council and the Owner have executed this agreement

ss a Deed the day and year first before written

THE FIRST SCHEDULE
PAYMENT OF CONTRIBUTIONS

The Owner shall pay to the Council the Contributions in accordance with the
Schedule and for the avoidance of doubt it is acknowledged by the Owner
that the obligation to pay such contributions is not conditional upon receiving
any demand, request, invoice or other communication from the Council.

Education Contribution

To pay the Education Contribution on the First Occupation Date

Public Open Space Contribution

To pay the Public Open Space Contribution on the First Occupation Date.

THE SECOND SCHEDULE
MANAGEMENT OF THE LANDSCAPE AREAS

To observe and perform the provisions of the Management Plan.

To be responsible for the maintenance, upkeep and works in accordance with
the Management Plan.

To employ only reputable and experienced consultants or contractors to
undertake all works under the measures contained in the Management Plan.

Not to dispose of the Landscape Areas.



Management Plans Review Procedure

5 By no later than the tenth year anniversary of the date of the approval of the
Management Plan (“the Review Date”) to procure the commencement of a re-

the Council within three calendar months of the Review Date.

6 The Council shall within six calendar months of the Review Date or of receipt
of the resurveys and reassessment referred to in paragraph 5 above
whichever is the later give written notice to the Owner of either its agreement
to the terms of the said resurvey and reassessment or its non-acceptance
thereto and its comments upon or objections to the terms of the said
resurveys and reassessment and the Owner and the Council shall thereafter
endeavour to reach agreement upon the terms of the said resurvey and
assessment save that if the terms thereof have not been agreed by the
anniversary of the review date then the Council or the Owner shall refer the
terms of the said resurveys and reassessment and the comments upon or
objections thereto to the expert who shall be appointed in accordance with
Clause 9 who shall determine the terms of the said resurveys and
reassessment and who shall act under the provisions of this paragraph.

Fi From the date which shall be

7.1 the date upon which the Council and the Owner shall have agreed the
terms of the resurveys and reassessment or

7.2 The date upon which the expert appointed under paragraph 6 shall
have communicated his determination of the terms of the resurveys

and assessments under paragraph 5 above.

the said resurveys and reassessments shall thereafter form the Management
Plan.

8 To thereafter repeat the above process beginning with the commencement of
resurveys and a reassessment in paragraph 5 commencing on the tenth year
anniversary of the Review Date calculated in accordance with paragraph 5
and at ten yearly intervals thereafter.
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