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1. Introduction

This transport assessment is in support of a planning application for a
single detached dwelling. A previous application (P/2017/0202) was
submitted in March 2017 but was refused 28 months later in November
20109.

This report provides a highways development control assessment of the

traffic aspects of the proposal and forms supplementary information to

assist in obtaining a planning permission.

2. Development proposals

The site is located on land to the rear of Skeabost, 6 Church Road
Overton. Church Road is a classified highway currently subject to a 30mph
speed limit.

It is proposed to erect one detached dwelling on the site.

Three car parking spaces and a turning area are to be provided for the

dwelling with access on to Church Road via the existing private drive.

3. Site History

A planning application (P/2017/0202) was submitted in March 2017 but

was refused 28 months later for the following reasons:

e The development would result in an unacceptable form of tandem
development that is at odds with the general pattern and character
of development of the area as well as giving rise to increased traffic
that will prove harmful to the standard of amenity afforded to the

occupiers of no. 5 Church Road and Skeabost no. 6 Church Road.
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e Due to the limited width of the private drive serving the site and
restricted visibility onto Church Road, the development will prove

detrimental to highway safety.

Insufficient information has been submitted to demonstrate that the

loss of trees required to accommodate the development will not

prove harmful to bats

The decision notice is attached as Appendix A

An application was also made at the same site for two detached houses
with integral garages, in September 1993 and was granted planning

permission in October 1993 - code no. OVE 21702

The decision notice is attached as Appendix B.

A previous application made at the site for 3 detached dwellings in May
1989 was also granted planning permission in August 1989. Following an
application for reserved matters in 1992, the Council then stated that the
original decision notice had been issued in error and refused the planning

permission in March 1993.

As a consequence of this the applicants appealed to the Welsh Office.
Permission was granted at Welsh Office Appeal for 3 detached dwellings

with access on to Church Road via the existing private drive. The
Inspectors decision was further ratified by the Secretary of State for Wales

The Welsh Office appeal decision is attached at Appendix C
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4. Local assessment relevant to the application

The proposed development has a proposed access on to Church Road
taken from the existing private drive adjacent to nos. 5 & 6 Church Road.

Church Road is currently subject to a 30mph speed limit.

There is a footway to the west of Church Road between the A539 Overton
Road and Dark Lane. Although there is a footway on the east of Church
Road, it terminates at the entrance to the private drive and does not
continue through to A539.

Church Road merges with School Lane some 60m south of the proposed
site; both lanes are characterised by a level and straight carriageway. The
road is 7.2m wide and is well lit by street lighting columns. The appeal site
access is some 57m from the A539 junction with Church Road and is

located between no 5 Church Road and the access to the cemetery.

The highway officer objected to the previous application due to limited
width of the private drive and to poor visibility at the junction of the private
drive with Church Road.

The private drive is set back 5.3m behind the carriageway edge and is
approximately 3.9m width between gate posts. Beyond the gates there is
a private drive roughly 3.2m wide currently but with scope to widen the
drive to between 4.1m and 4.5m at various points on the drive. Although
the highway officer suggested that a 4.5m width was necessary, Welsh
Office guidance (Manual for Streets) clearly indicates that two standard

size motor vehicles can adequately pass one another using a 4.1m width

Figure 7.1 lllustrates what varous carmageway widths can accommodate.
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Since it is possible to achieve a 4.1m width, two vehicles can clearly pass
simultaneously and there is therefore no reason for the highway officer to
object to the proposal on grounds of limited width. Adequate turning facility
Is being provided within the proposed site so any vehicle using the access

will enter and leave the site in a forward direction.

However, | am mindful of the highway officers’ recommendations for a
4.5m width to the private drive so I'd respectfully suggest that the officer
considers a recent planning application (P2018/0071) at Ryecroft on Percy
Road.

The application was reported to planning committee and included the

following comments made by the planning officer;

“The properties are accessed off an unclassified highway subject to a
30mph speed limit. The access will be 3.2m wide which is inadequate for
the simultaneous passage of two vehicles. However, given that it will only
serve two dwellings | consider the risk of conflicting vehicular movements
at the site access due to its width to be comparatively low and as such | do

not believe the proposals pose an unacceptable risk to highway safety”

| would therefore contend that a 4.5m width is not required in this instance.

With regards to the issue of visibility. It is possible to see approximately
70m along Church Road to the north and the highway officer has accepted
that visibility to the north is more than adequate for the prevailing speed of

vehicular traffic.

To the south, towards the A539 junction, the highway officer expressed
concerns over limited visibility. Using a setback distance of 2.4m it is
accepted that visibility is below recommended standard in a southerly

direction to the nearside edge of the carriageway.
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However, when one uses a 2m setback visibility at the access is radically
improved to the point that it is possible to see to the centre line of the
highway some 28m away. The junction of Church Road and A539 is only
57m away and it is considered to be highly unlikely that any vehicle will be
overtaking at this point; it is therefore reasonable to accept a relaxation to
the centre line of the highway. Speed of traffic is likely to be quite low due
to the proximity and the geometric layout of the Church Road junction with
the A539. The likelihood of any vehicle at this point travelling above 20
mph is very low due to them having just negotiated a crossroads junction
at A539/ A528/ Church Road. The recommended visibility for a 20-mph

speed limit is just 25m which is achievable from a 2m setback.

The use of a 2m setback is fully supported by Welsh Office guidance

Manual for Streets.

MfS2 has revised the guidance from MfS regarding the 2.0m X distance.
MfS2 states at paragraph 10.5.8

“A minimum X distance of 2m may be considered in some slow speed
situations when flows on the minor arm are low, but using this value will
mean the front of some vehicles will protrude slightly into the running
carriageway of the major arm, and many drivers will cautiously nose out
into traffic. The ability of drivers and cyclists to see this overhang from a
reasonable distance and to manoeuvre around it without undue difficulty

should be considered”

In this case the use of the 2m distance is considered acceptable because
the width of Church Road at the access position is 7.2m. Therefore,
should a vehicle protrude even 0.6m into the carriageway, there would still
be a residual road width of 6.6m. This may be compared with the 5.5m
width required to allow two opposing HGVs to pass each other and the
4.8m width required for a car to pass an HGV as identified in figure 7.1 of
MfS
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In this instance the forward visibility towards an emerging vehicle is good
from both directions and is in excess of the required stopping distances.
The width of Church Road is clearly sufficient to allow vehicles to pass the
protruding vehicle and therefore the 2m X distance should be considered
acceptable. Significantly in this case, visibility to the right (the critical
direction) is considerably greater than the required stopping distance and
therefore an emerging vehicle is able to check the route is clear before
edging into the carriageway to obtain an improved view to the left towards
the A539.

The principle may be cross referenced with the TMS consultancy research
into junctions with restricted lateral visibility. In effect, in circumstances
where the protruding vehicle may be clearly seen and manouevred around
safely the highway safety implications of adopting the reduced X distance

may be acceptable.

MfS2 is critical of the approach of some practitioners at paragraph 3.2.1
which states that “For some time there have been concerns expressed

over designers slavishly adhering to guidance regardless of local context”

The document goes on to state in the following paragraphs that “Designers
are expected to use their professional judgement when designing
schemes and should not be over reliant on guidance. Available guidance
is just that, guidance, and cannot be expected to cover the precise

conditions and circumstances applying at the site under examination”

As is clear, MfS2 seeks to steer away from the slavish adherence to
guidance and encourages practitioners to think about the circumstances of

the case.

The advice is to undertake a detailed assessment of local context and
vehicle and pedestrian collision records If there is a problem of safety
deal with it as appropriate if collision records are acceptable avoid rigorous

following of standards and focus on quality of place.
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Examination of the crash map accident record below indicates not a single
recorded injury accident record anywhere near the site within the last 10
years. The road is therefore demonstrated to be inherently safe despite
the perceived visibility issues raised by the highway officer in respect of

the existing access.

Crash map

<

O
<

Having demonstrated that the proposed development would not result in
an unacceptable impact on the road network | can only conclude that the
cumulative residual impact of the development will not be severe .
Therefore | believe that the proposal would not fail the severe impact test

imposed by national guidelines.

Whilst MfS and MfS2 were only drafted in 2007 amd 2010 respectively,
the principles espoused within them were clearly used by the inspector at
the time of the Welsh Government appeal on this site back in 1994.

The following excerpts are contained within the inspectors review of the

site — particular attention should be paid to paragraph 73:
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Qutline planning application.

68. It is accepted by the main parties that the only issue
betwaan them involwes the restricted visibility to the south
of the site access. [1,31] In dealing with this matter, I
have first had regard to the advice in Planning Policy
Guidance 13 (1988). Taking account of paragraph 2 of Appendix

C of that PPG, I consider that an '"x'-distance of 2m for the
access junction with Church Road is acceptable,

T72. However, the advice in paragraph 6 of Appendix C to PPG
13 is that it is not always practicable to comply fully with
visibility standards and all the relevant circumstances need
to be assessed Iin reaching a decision, providing that
visibility is not reduced to a level that danger is likely to
be caused. In this case, 1 believe that there are several
factors which do justify a reduction in the standard.

73. First, it must bDe acknowledged that there seems to ba no
realistic possiblility of cobtaining a visibility splay which
conforms to PPG 13 because adjacent land owners will not co-
operate. [18,33,59] This must be borne in mind with the fact
that, other than the visibility issue, there is no objection
to the principle of residential development of the site. [31]
Second, the Council accept that wisibility to the north along
the side of the carriageway closest to the access junction is
guite satisfactory [52,53] and this is where awareness of on-
coming traffic is most important. Third, Church Road/School
Lane carries low volumes of traffic, and has good alignment
and forward visibility. (7.51] Fourth, as I have already
mentioned, the Appellant's survey suggests that speeds in the
vicinity of the site access are well below the 30 mph speed
limit. Fifth, there is no history of accidents close to the
site entrance. [51] Sixth, the site is for 3 dwellings which
the Council estimate might generate 18 movements a day. [54]
Although this may be significantly greater in percentage terms
than in the case of the telephone exchange or the extant
permission for Z dwellings granted for the site and not
cbjected to by the Highway Authority, it is in real terms a
low generation of traffic which is likely to be dispersed
throughout the day. Consequently, I regard the traffic
implications of these previous consents, where the Council did
not seek any additional wvisibility splay, [22] as not

74. Finally, is the matter of the degree of visibility which
can actually be achieved at present and I consider that the
fact that, at a Zm 'x'-distance, a car driver when leooking
south can see the whole of the west side of Church Road is
important [Photo. 1(3), Plan D). This means that vehicles
leaving the A.539 junction can be seen and they are likely to
be travelling slowly as they would have just had to stop or
negotiate a right or left turn. Consequently, the stopping
sight distance required for that traffic, as well as vehicles
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ieaving the site access, would not exceed the visibility
distance. The only problem would be in the case of any
vehicles overtaking on the east side of the road, but I
consider this would be an unlikely occurrence so close to the
Juncticn and in such a case the emerging driver can see just
over 20m along the conventional 'y'-distance or about 38m 1if
the line is taken through the centre of the Church Road
carriageway, as the Appellant suggested. [33]

75. In all the circumstances, I believe that a reduction in
the normal wisibility standards would not be dangerous and
that the access junction is acceptable as it is.

It is clear from the inspector’s decision that he saw no safety issues at
the existing private drive and was minded to grant permission for 3
additional dwellings off the private drive. The current application is for
just one. There has also previously been planning permission granted

for 2 dwellings at the site utilising the existing access.

The previous permissions are of material significance at this site.

With regards the planning department refusal on the grounds of the
development giving rise to increased traffic that will prove harmful to the
standard of amenity afforded to the occupiers of no. 5 Church Road
and Skeabost no. 6 Church Road. | would respectfully ask the officer to
consider the following sites that have been granted planning permission

in recent years by WCBC planning department

Park Road Coedpoeth

Application no. P/2018/0861 dated 09/10/2018 for the erection of 1 no.
3 bed dwelling on land to the rear of 4 Park Road Coedpoeth.

The map below gives an indication of the site location on back land

behind a number of properties on Park Road and Assembly Road

October 2020

10



Land to rear of Skeabost 6 Church Road Overton Highway Assessment

The access is taken between the gable end of no. 3 and no.4 Park
Road along a private drive less than 4.1m in width and yet there were
no highway objections or indeed any comments from planning about

the loss of amenity to the dwellings either side of the access.
The highway officer commented that the development would generate
just one additional vehicle every two hours and the risk of vehicle

conflict was therefore extremely low

Heol Maelor, Coedpoeth

Application no P/2012/0053 dated 24/01/12 for the erection of 1 no. 3
bed dwelling on land to the rear of Prospect Place, Heol Maelor
Coedpoeth

October 2020
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The map below gives an indication of the site location

The access is taken between the gable end of two properties (nos. 43
and 44 Prospect Place) on a private drive less than 4.1m in width and
yet there were no highway objections or objection from planning about

the loss of amenity to the dwellings wither side of the access.

Station Road Overton

Application no P/2007/1291 dated 31/10/2007 for the erection of 1 no. 3
bed dwelling on land to the rear of Eirianfa Station Road Overton - the

site is just 100m from the existing application site.

October 2020
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This site was granted planning permission at Welsh Government
appeal. The inspector made no objection to the additional use of the

existing access between two existing dwellings.

5. Conclusion

Width of private drive

Whilst the private drive is only laid out to approximately 3m width
currently, the land either side between the boundary hedges is owned by
the applicant.

It is therefore possible to achieve a road width of 4.5 immediately behind
the driveway gates adjacent to the gable end of no. 5 Church Road; and
also to provide a further passing bay of 4.1m width if considered
absolutely necessary. This will allow the simultaneous passage of
vehicles along the private drive. It is not in our opinion necessary to
provide any more than one passing bay as any conflict of vehicles along

the private driveway will not impact on the highway.

This report cites a number of examples where Wrexham Council
planning department have granted planning permission for a new

dwelling to be served by an existing access of less than 4.1m in width.

October 2020
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Of significant material consideration is the fact that planning permission
has twice been granted at this site previously; once for 2 dwellings and
once for three dwellings — both the approved schemes were served

along the existing private drive less than 4.1m in width.

Visibility

The use of a 2m X distance is fully supported by Welsh Office guidance
Manual for Streets 2. At 2m setback at the access is radically improved
to the point that it is possible to see to the centre line of the highway

some 28m away.

Given the proximity of the A539 / Church Road junction it is highly
improbable that vehicular speed will be many more than 20 mph

junction; for a 20-mph speed MfS recommends splays of 25m.

Given the geometrical alignment of the A539 / Church Road it is highly
unlikely that any vehicle will be overtaking at this point and it is therefore
entirely reasonable to accept a relaxation of visibility to the centre line of

the highway.

Visibility at 2m is therefore more than adequate for the access and this
is borne out by the accident record showing not one reported injury

accident within 50m of the site in the past 10 years.

Furthermore, in this case the use of the 2m distance is considered
acceptable because the width of Church Road at the access position is
7.2m.  Therefore, should a vehicle protrude even 0.6m into the
carriageway, there would still be a residual road width of 6.6m. This
may be compared with the 5.5m width required to allow two opposing
HGVs to pass each other and the 4.8m width required for a car to pass
an HGV as identified in figure 7.1 of MfS

October 2020
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In this instance the forward visibility towards an emerging vehicle is
good from both directions and is in excess of the required stopping
distances. The width of Church Road is clearly sufficient to allow
vehicles to pass the protruding vehicle and therefore the 2m X distance
should be considered acceptable. Significantly in this case, visibility to
the right (the critical direction) is considerably greater than the required
stopping distance and therefore an emerging vehicle is able to check the
route is clear before edging into the carriageway to obtain an improved
view to the left towards the A539.

Given that the Y distance in the critical northerly direction is so good it is
entirely appropriate for a vehicle leaving the access to edge forward
without any additional danger to the highway. From a point 1.8m back it
Is actually possible to see the whole off side driving line of the

carriageway at the A539 junction.

There is a long history of planning applications at this site. It has
previously been granted planning permission at various times for 3
detached dwellings and on another occasion 2 detached dwellings. All
of these approvals were granted with access being proposed along the
existing private drive. None of the approvals required improvements to
visibility at the access. The fact is that this site has had 2 previous
planning approvals with no visibility requirements. That is to say that the
existing access has been considered to be acceptable on two previous

occasions by the local council and the Welsh Government

The previous planning approvals is a significant material consideration
on this current application. It may be that the highway officer was
unaware of the previous planning approvals on the site as | am sure
that had they been aware they would have taken them into account

when making their response.

October 2020

15



Land to rear of Skeabost 6 Church Road Overton Highway Assessment

Increased traffic

The report cites three occasions in recent years that WCBC have
granted planning permission for a new dwelling to be served off an
existing driveway of limited width between two dwellings, with no
objections made in respect of the additional traffic causing amenity

issues.

This site has previously had permission for use of the private drive by as
many as three additional dwellings with no concerns raised in respect of
neighbouring amenity issues. This is a significant material consideration

when assessing the application

All highway issues have been addressed and it is therefore
considered that this application site should be considered perfectly
acceptable; particularly given the significant material consideration
of the previously consented planning permissions cited within the

report.

October 2020
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APPENDIX A

In pursuance of its powers under the gxpiry Date: W
Acts and Orders referred to below, 05/05/2017 wrexham
the County Borough Council as Local T e oo Fos o
Planning Authority, hereby 18/11/2019 wrecsam
determines your application in Grid Reference:

accordance with the particulars and 533:‘;?,332

plans comprising the application

Applicant MRS Y OLENIUK Code No  OVE P /2017 /0202
Agent TACP Date 10/03/2017

MR DAVID MORRIS Received

PEMBROKE HOUSE

ELLICE WAY Decision  15/11/2019

WREXHAM TECHNOLOGY PARK  Date

WREXHAM

LL13 7YT

Town and Country Planning Act, 1990
Location of application

LAND TO THE REAR OF SKEABOST, 6, CHURCH ROAD, OVERTON,
WREXHAM, LL13 OEN

Description of application

OUTLINE APPLICATION FOR THE ERECTION OF A SINGLE DWELLING
AND DETACHED GARAGE

In reaching this decision the Council has had regard to the relevant policies in
the Wrexham Unitary Development Plan which are as follows:-

EC6 Biodiversity Conservation

GDP1 Development objectives

H2 Residential development within settlements
T8 Parking

Particulars of decision that Outline Planning Permission be REFUSED

Reason(s)

1 The development would result in an unacceptable form of tandem
development that is at odds with the general pattern and character of
development of the area as well as giving rise to increased traffic that will
prove harmful to the standard of amenity afforded to the occupiers of no. 5

October 2020
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W

wrexhan

Applicant MRS Y OLENIUK Code No OVE P /2017 /0202
Agent TACP Date 10/03/2017

MR DAVID MORRIS Received

PEMBROKE HOUSE

ELLICE WAY Decision 15/11/2019

WREXHAM TECHNOLOGY Date

PARK

WREXHAM

LL13 7YT

Church Road and Skeabost, no.6 Church Road. The proposals therefore
conflict with policy GDP1(a) and (f) of the Wrexham Unitary Development
Plan.

2; Due to the limited width of the private drive serving the site and
restricted visibility onto Church Road, the development will prove detrimental
to highway safety, thus conflicting with policy GDP1(d) of the Wrexham
Unitary Development Plan.

3 Insufficient information has been submitted to demonstrate that the
loss of trees required to accommodate the development will not prove harmful
to bats. In the absence of this information the proposals conflict with policy
EC6 of the Wrexham Unitary Development Plan.

2

Officer Appointed for this purpose
Chief Officer Planning & Regulatory

Refer to Statement of Applicant's Rights and General Information on our planning
web site at:-
http://www.wrexham.gov.uk/english/planning portal/publications/info sheets.htm

October 2020
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CYNGOR BWRDEISDREF
Wrecsam Maelor‘

APPENDIX B

Applicant

Agent

4

Wrexham Maelor
BORQUGH COUNCIL

THE GUILDHALL,

WREXHAM,

In pursuance of its powers under the Acts CLWYD, 01.11.
and Orders referred to below, the Borough LL11 1AY. 37430
Council, as District Plamning Authority, 41760
hereby determines your application in o NA
accordance with the particulars and plans D
comprising the applicatiom.

1 i 1

Code Number

B.G. Sylvester L OVE 21702 N

_d

- —
C.V. Silvester, DﬂarBCﬁvedl_fth September 1%%%
11 Pinewood Crescent,
Holcombe Brook,
Bury. [ -
. Decision date 1th

Lancs. BLO 9XE _ ] LE October 1923

Town and Country Planning Act 1990
Town and Country Planning General Development Orders 1988

Grant of Outline Planning Permission

LOCATION AND DESCRIPTION OF DEVELOPMENT

LAND OFF SCHOOL LANE, OVERTON-ON-DEE

ERECTION OF TWQO DETACHED HOUSES WITH INTEGRAL GARAGES

PARTICULARS OF DECISION
QUTLINE PERMISSION GRANTED
01 The approval of the Council shall be obtained to the following reserved
matters before any development is commenced, viz:
the design of the building(s),
the external appearance of the building(s),
the means of access to the building(s), and,
the landscaping of the site.
02 Application for approval of the matters referred to in condition 1 above
shall be made within 3 years of the date of this permission.
03 The development to which this permission relates shall begin within &
years of the date of permission or 2 years of the final approval of the
reserved matters, whichever is the later.

REASON(8)

01 To comply with Article 5(2) of the Town and Country Planning General
Development Order 1988.

02 and 3. To comply with Section 92 of the Town and Country Planning Act,

1990.
7 52
-~

Officer dp ted for this purpose
Refer to the Statement of Applicant's Rights and General Information enclosed.

October 2020

19



Land to rear of Skeabost 6 Church Road Overton Highway Assessment

APPENDIX C

-
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"% Sveyddfa Gyrmreig Waelsh Offica
Par; Cathayps Catharys Pare
Carill CF1 AM0
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Mr B Silvester Eloh Clfcoes o
Lea Hall Cottage
Wybunbury Bla Sl el
Hantuwlch FPOlG-9B8-001 & PPO1G-595-D0%
Chashira [Earmecly APPLEZ30 and 65)
CWS Ths
— = Hovember 1384
Dear SiE

TOWH ARD COUNTRY PLANMNING ACT L580: SECTION 78
I  APPEALS BY MA T W HILVESTER
SITE AT LAND OFF BCHOCOL LAWE, OVERTON-OH-DEE, CLWYD

1. 1 am directed by the Secretary of State o say that
conaidaratlion has bean glven Lo tha report of the Inspachtor,
Hr O M Wilks BSciHons) DLpEM MRTPL MIMgkt FREA; whao held a
local ingulecy into your client's appeals agalngt:-

B the refusal of Wrexham Maslor Borowgh Council to
grant outline planning pernission for three detached
dwalllngs, and

E. the failure of the sane Councll to detecmlne an
appllcation for the approval of regsercved matters for
tha eractiom of thres datached dwallings,

bobh eelating to land off School Lanes Church Road,
Cverton=on=0es, Clwyd.

F The Inspector's conclusions are set out at paragraphs B2
o B of his repart, & copy af which 18 enclaosed, and thess
are reproducad as Annex A to this letter. He has cecommended
that Appeal A Lls allowed, subject to conditlions. With regard
te Appeal B he has made noe recommendation a8 to the valldity
of the application and appeal, as legal [ssues are Lavalwad.
However, on the assumption™that.the appllication is wvalid and a
declaion on the appeal I8 reguired he has recommended that the
Appeal B Is allowed, subject te conditions.

Reserved Matters Applicatlon (Appeal B)

3. The Seacretary of S5tate ls of the oplnlon that the twa
appeals bhefore him are motually exclufive as thay have arisan
ad a result &f a single application Eoar planning permission.
Thus, wherae jurisdiction has bean accapbed for bBabh appeals,
he is obliged to daside whecther the grant of planning
permigsion dated 31 July 158% or tha refusal of planning
permission dated 8 March 1993 comprises the proper planning
decision of the local planning authority. The Jecratary of
State has conslderaed the case Law refecred to by the parctlies.
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20



Land to rear of Skeabost 6 Church Road Overton Highway Assessment

Having regard o the comments of Loed Dannlng En Co-oparative
Aetall Services Ltd - ¥ - Taff Ely Borough Council at 39F & CR
p 218, the Sacretary of State considers that the notiflication
was the result of a clerical errof in circumstances where the
Chief Planning Officer had no aothority to lssue a
deternination and he concludes that the notlflcatien dated 31
Jualy 1%89 did not comprise a grant of planning permission that
was authorised by the Ruthority. He has aleo had cegard to
the findings of the Insgector as to Lhe avanta that Eook placae
afcer the committer resolution of 311 July 198%. In particular
hie notes thab the commibtces’s recommendation of 31 July 1989
regquirad ratification by the Borough Cooncil. In thesa
clroumstances tihe Secretary of Stakte concludes that there is
Ao appeal in relacfion to the reserved matbers applicatlion
[Appeal B} in respect of which to exercise his jurisdiction
and therefore ha will deal with the appaal agalmst the relusal
of outline planning permlission {Appeal A).

4. In reaching his conclusion the Secretary of State has
taken account of your client®s represeantatlions that the
Councll was estopped [Egm saying that the grant of permission
dated 31 July 1989 was not & valld permission. He considers
that Western Fish Products = ¥ = Peswith DS [L9T8) I8P & CAT
Ls authority for tha proposition that otbther than akceptionally
& pablic autharity cannot be estopped from exercising Lts
dutiss and powers. He does nok conzider Ehat the
circunstances of this case would conprise such an exception
and therefore does not agree that the local planning asthority
Is esbopped from denying the wvalidity of the planning
parmission.

Cutline Planning Applicatfion {Appeal K]

3. Tha Jacratary of State agrees Wwith tha Inspactor's
conclusions on the planning merlts of the appeal and accepts
his recommendacion., Therefoee, [or the reasons glven By the
Inspector, the Sscretary of States allows tha appeal and haraby
grants gubline plannlpng pecmigsion for three detached
dwellings on land off Church Road, Oveston on Dea, Cluyd, in
dccordance with the application dated 3% Hay 1989, subject Eo
Eha conditlong contalinad At Anneax B Eo Lhis latear.

E. & further lekter will be sent bto you in corpection with

your ¢lient*s claim for an award of costs against Wrexhanm
Hamlor Borough Coumclil.

T. This latter, copias of which have beaan fenk ko the
birector of Administration and Legal Services, Wrexham Maelor
Borgugh Councll and the Difector of Legal Services, Clwyd
County Council, doe=s not contain any approval oF Consent under
any enactpenk, byelaw, opder or regulation other than Sectilon
57 of the Town and Countcy Plamning Ack 1990,

Youra falchEully

MRS T R 5
huthorisged by the
Secratary of Stata

to sign in that behalf

ERCL1 "H" and "HC
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AHHMEX B TO WELSH OFFICE
LETTER DATED 3 sdousprrumge iy
REF1PPO1E=-52=00]1 &
PPOL6-99-005 | formpaEly
LPPLE-BS & 11?15—103

CONDITIONS ATTACHED TO THE OUTLIRE PLANNING FERMISSION FOR
THREE DETACHED OMELLINGS OH LAND OFF CHURCH ROAD, OVERTOM,
CLWYD, GRAHNTED IN THE SECRETARY OF STATE'S LETTER DATED

%, HOVEMEER 1554

1. a. Approval of the details of the design, external
appearance and landacaping of the site {(hereinafter

callad *the reserved mattars' shall be obtained Crom
the local planning awthority)

b. application for the approval of the rassrved mattacs
shall be made ta the local planning authority before

tha axpliratlon aof 3 years feom the date of this
letter.

1. The devalopment herebky pernitted shall be begun eaither
befora the expiration of % wears from the date of this
lettar; or before the expiration of % years from the date
of approval of the last of the rederved matbers to be
appraoved, whichaver is the latar,

3. The proposed private drive shall have a minimunm
carriagaway widkbth of 4.1m and shall be surdaced in
impervious material prior to occupation of amy of tho
dualllings haraby appesved.

4. The existing antrance gates ak Church Road dhall be £ixed
and retained in an open position Lln accordance with &
gchemes to be submitted to and approved by the local
planpning authorlty.

5. Thsa landlcaplnq gohame gubmlited Lo accordance with
copdlition l.a. of thilis parmission ghall indicata Che
preciz=e location and species of existing trees and traas
proposed Lo be planted on the land and shall include

eatention of the Fhllhiﬁg Eresd ﬂkﬂﬂg the scsuth bﬁﬂﬂdﬂf?
af the site.
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TOWH AHD COUNTRY FLANHING ACT 1990
PLANNING RND COMPEMSATION ACT 1991

WRERHAM MRELOR BORCUGH COUNCIL

Appeals by Mr © ¥ Silvester under sectlon T
af the 1990 Aot agalmst a refussl of planning
pacmigaion and the nop-deteralpation of an
application for 'reserved matters® in respect
of land off School Lane/Church Road, Overton.

IaspRstor: O H Wilka BESai{Homa) DLREM MATPI HIHgLE FREA

Dates of Lregqulsy: 28 - 30 Junm 1994,
Fila Raferancas I APP 1i=30 apd APP 1G6-65.
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Walsh OEflice
Cathays Park
CAROIFF CF1L 1Y¥X

To thie Bight Honousabla Johe Radwood pP
Eecretary of State foar Walaa.

pate ¢ TH BIG Tded

gir

=T Tave thae honour o repoct that on 28 - 30 June 1994 I
keld an inguiry at the Guildhall, Wredhan and pade an
pecompanied site wisit in connection with 2 appeals made under
section 78 of tha Town and Country Flanning Act 1990.

1. The appedals wara mada by ¥e © V Sllvastar agalnat :

{1} the decizion of WUraxhan Mpalor Bosough Council $o
refuse o grant outline planning pecnissdon for 3
detached dwellings [AFF 16-65).

Thia reazon for refusal Wasil-

' Tha Couwncil oconsider that to allew the proposad
houglng davalopmant dariving accazs from tha prlivate
defve with restelcted vislbillry at Lts junctlon
with School Lare would crests condltlens pealudlsial
0 the frese and safe flow of tfaffilc and pedastrians
an the publis highowsy,®

(2} the failure of the same Counoll to deterpine an
application for approval of reserved matters for the
erection of 3 detached dwelliings [APP 1&6-30].

Both appllcatiocna relate ©o tha same afaa af land oflf Schoal
Lane/Church Road, Owerton-cn-Dea, Clwyd.

. Thiz saport includas an Inteodestian o tha ufmssual
rnatuse Gf tha appeals, a descelption of tha sita and
surrocundicgs, the planading bistosy of the appeal aite
applications and appeals, the gist of the legal and plannirg
representations mads st the Lnguicy, and my conclusions and
recomnendetion=s. & list of appearances, docunents, plans angd
photographs is attached.

3. At the inguiry an applicotion was made by the Appellant
for an award of costs agalinst the Borough Counoll and this is
tha sublect of a sSeparate Taplrt.
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IHTRODUCTION

4. The cutline appllcation which is the subjact of appeal
APP 16=05% was originally submitted to the Borouwgh Council in
May 1989 (LPA refarancae COVELS904) and on 1 Awgust 1989 a
decision mwotlce was Lesuwad approving tha applisation, Tha
Counclil say that this notice was laaued in efdor and so there
waa po wvalld cutline consent for the site. Eventually, on 8
March 1993, a fresh daclalon notlce was fasued by tha Councll
!.'n:h.l.'lil.'lu the n‘p‘plicﬂtlﬂl‘l Bd 1t La this daclzlan That la tha
subjact of appeal against the refusal of planning permission.

5. In tha Appellant’'s opinlon, tha 1 hagust L9Rg appeoval
motice was valid and in July 1992 ha submitied a cepegyad
pattars application. This application was not reglsvered by
the Counsll but gaturngd 0 him as, in thalr vigw, Thaoa was
no cutlime approval, 5o the FaEarved satoera applloatlieon was
inwalld ard could not be entestained. It is this spplication
which 18 tha subject of the appeal In respact of & mon=
detesminaticon [(APP 18=30}. :

SITE RND SURROUNDIHGS

E. The site is located within the willage of Overton-on-Dee
and conprises a flat, backland grass gnclosura of about 0.l8ha
lying to tha aast of Chuech Road and Schaal Lana. To tha
nocth of the sits, beyvord a cemetery access path, are the rear
gardans of semi-datached, local awthority estate houses at 11
and LI School Lang ard 1 = 1L 8T Mary's Avanua, With a
cepotery ta The asst of tha Latter properties, To tha sauth
and south-past of the site are the rear gardens of nodarn
tarraced dunlan.g: at 1 = 7 Hammar Close ard a detachad housa
kEngyin, as "Tha Brasblinga', which froat om to tha A.539 road.
To tha wedat of tha slta [z tha reary gacdan and tha
cutbudlidings af a sapi-detached I storay dwelling at 5 Church
Foad [Wote: some documents refer to this property as Ho. 4 but
It 15 shown as Ho. 5 on the Ordnanca Survay maps and this has
been usad throeghout this seport]. Plan A shows the site and
it surrcundings and algo the boundary of the Cnnerton
Conservatiocn Arsa.

Te Church Rogsl, which masges wlth and contlinues €3 the norcth
as School Lane, has a straight ard level carriageway, with
streat lighting, and a 30 mph spead limit in forcae. Tha
carrlagaway i abowt 7.328 wida Wlth a fSoteway an lts wastern
#ids oppagite the appeal site entrarce. Therm is alsao a
footway on its eastern side extending from the north to
terminate in front of the entrance w3 5 Church Foad. Tha
Jurstlion of the track to tha appeaal glte La located soma L0m
north of tha jupction of Church Rosd with the A, 539 road, and
1ias betwesn the gldes access for & Church Aoad and the
cenatary antrance. It metends sast fron Chuzch Road for soma
30n o thae north-wast cormer of the slca,
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a. Adjasant to tha carriageway in front of § Church Road La
a 0.9m garden wiall «@hich splayva back Whate tha Cootway
comnences to 1.0m high gate plllargs which ace 88t back from
tha cacrriagauay edga by the width of the footway (Z.im). Tha
antrarsd o tha appaal site 15 sat [urthar back and has Doy
combimed with that &f the Cematary o foid 4 Laraas "apoon',
gore 3.1m in depth, lylng betseen the back of the footway and
graoanantal gates set botwesn stone pillars. At the north and
south erdes of tha 'apeea", low atona walls, abBout O.7a hlgh,
axtend between the gate pillazs and L.0m plillacs at the back
of tha footway. Tha compositicn formed by the ¥ entrances ig
Lreludad within the Consarvation Arega. Photo. L{2} shows thea
anttancas viavwad fram Church FEoad.

HLISTORY OF PLANNING AFFLICATIONS AND THE APFEARLS

9. Batvaan 1970 and Apell L1985 thare ware sevaral outlice
applications for the erection of & telephone exchange on the
slta, Dut tha project never procgeded. In Movember 1985
approval wad glean to altar the amisting acomea in oon]unctlon
with that to the cespatasy and this «ofk was carcled cut. This
involved relocatlen of the gates and plllars and re-alignment
of the adjacent walls.

1. Qn 20 Hay 1989, the Appallant subsittad an cutling
apphicaticn foar 3 datached dwesllings which ifnsludad detalls of
access and the siting of the duellings {Doc. 3 and Plan B].
Mattars of dasign, agpaaranca and landscaping wara Fagarvad
Eor subgeguant appedsval. The ascass pioposed was as HILE‘.‘.iI‘Iﬂ.
In response %o consultations and publicity, there was no
objesction from the Conmunity Courncil, tha Coumty SuEveyor, of
tna County Diractar of Plannlig, Bk sevesal abjectlcna fraom
local resldents on graunds of highway Eﬂfe-tj' ard loss of
amanity [Doc. 4(8)].

11. The application was considerad by tha Council's
Dapvelopnent Conmittes on 31 July 1939 whace tha offlcara mads
2 racommendations [Doc. 5). Thia Flest was that o section 53
Ageeapant be entared into with the applicant in ozder to
obtain adegquate wisibility at the junotion of tha sita‘s
privata driva and School Larm. The aecond ceconnandaticn was
that conditicnal planndng pecrnissicon be granted wpon
complation of the eection 51 Agreement.

12, Tha Countcy Survayar's fornal consultation response which
had ralsed o cbhjestilesn to the proposal was not sent until
afzar the neeting, on 1 Septepber 1989, and makes no manticn
of soeking any section 52 Agraapont to obtalin & vigibhlliey
splay. However, the Borough Councll say this macter had
arisan prior ©o the comnitited asetlsng &g A& result of lafccmal
aral discugsiong with a Coupmty Council offlicer about the
application, a8 & subBaguent letter to the County SUCveEyor
dated 26 Seprerber 1909 impplics [Doo. 40B3].
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13. The officer recommandations ware accepted by the
Devalopmant Committas and on 27 Septambar 1989 tha fzllowling
rasaloticn Was agproied by tha full Council:

'That tha Counci]l enters into an Agresment with the
applicant in respact of tha develapment specified bslow
under section 5% of the Town & Country Planning Act 1571
requiring adeguate wisibility te ba providad and
malntained at the junctlon of tha priveate drive and
School Lane to tha satisfaction of tha Highway Authority
and that parmisslon bBa granted on comgleaticn of the
Agrecment subject to the following conditions which are
irgosad for tha raasons indicated,.' [Dac. &)

14. A dacision notice dated 31 July 1689 approving tha
applicaticon was issued on 1 Auguet 1989 [Doc. 7], without
complation of the section 51 Agreement. The Council say this
war dome ln error and at the time thay were unawarda of thea
mistake. They contend that is indicated by the faoct that on 7
ARugust 1989 [Doo. B] the Chiaf Flanning Qfficer wrota te the
applicant inmforming him of the Committes's resolution made om
3L July and that a deaft Agreamant would ba prepared by tha
County Council. On 30 Jarmaasy 1990 a draft Agreement was
raceived by the Borowgh from the County Council [Doc. 9] which
showed a wislbility splay which included lard belonging to 4
and § Church Road. This was sent %o the Appellant on 30 May.

15, O 9 April 1991, tha Chisf Planning Offlcar informed the
Director of Legal Services that the decision notice had been
igsued in error and an opinion on the validity of tha notice
was requested. On 22 April, the Director of Legal Services
repliad that he considered tho notica was invalid. This
opindon was communicated to Hr © Silvester by the Councsil on
24 April 1591 [Doc. 10]. It was also mentionad that it might
be poasibla to relax the visibility splay reguiTanant ©o S0na
axtent o0 that galy cows adjacent property was affected and
this approach was agresd by the County Highway Authority in &
lattey to the Councll of 20 April 1591. In a masccandien of 14
Hay 1991, tha Chiaf Planning 0ffloer sought liaison betwean
his Council's legal department and the County Highway
Authority in praparing a raviaed drafe section 52 Ageeenant to
reflect the fedused vislon splay requirement. Tha Counoil say
thizs was donz with a view to halplng tha appllicant negotiats
and cosplate tha Agreenent, following which a valid consent
could thon be issuved by tha Council.

16. &n application on behalf of Mr Silvester for approval of
ragarved matters was sent to the Council on 20 July 1992 [Doc.
11 and PFlan C]. Thia was retusned on 30 July with a latter
from the Chisf Planning Officer explaining that the Council
wara unabla to accept it. Hr Sllvestar sought legal advica
and the applicatlon was ra-submitted on 31 July by his
Solicitor with a letter [Doc. 12] subnitting that the

application was walid, but agals 1t was rateened by tha
Copneil, .
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17. Mr Silvesctver made a ooeplaint about this mattar to the
Copalssionar for Local Admindstration in Wales in Hovember
1992 on tha basis that tho Councll had mafused to detornina
thee rasarved pattars becausae they conzidared thare Wasa no
walid outline copgpant, uhareas sesh a congant had baan fasued
on 1 hugust 198%. The Local Comnlaslones stated that he could
not investigate . the cooplaint as the guestion of validity of
tha gutline pernission was & matter for the Courts and 4if a
yalld consant did exist then there was a right of appeal to
the Secretazy ¢f State againet non-datermination oFf tha
reserved mattess [Dos. 13). Tha appaal agalnst the allaged
non—deternination of the regesved matters application was
lodged in January L1943 [Doo. 14].

18. A #aite maating was hald with Mr Ellvaster's highday
consultant aon 10 February 1993 and following this the Chief
Planning Offices dnformed the County Higheay Suthority that Lt
saaned very unlikely that the reguired Agoasment could ba
concleded dua To the unwlllingness of tha adjacent proparty
owmar th allow a aplay mestrictiom over his land. Tha
origiral gutlinme applicssticn was then reported beck to the
Borgugh Council's Flanning Comnittes on B March 1993 [Doc. 15)
when pesmiasion wad refused [Doe. 16]. The appeal againat
that refusal was lodged In August 1993 [Des. LT1.

19. With regazd to the reserved matters appeal, the Borough
Councll wrote o tha Plannlng Inapactorata oa I Fabguacy 1993
[Deez. LE] expragalng doubts over Whathars LT @88 appoopelate
for the Saccatazy of State o consldec the appeal whare thare
were congldéeréd o Be no gubstantive planning nattess and tha
legal issues would ba best resoclved in the Courts. HMr Brian
Elilvester raplicd to the subnizsion in that leottoer on 14
February [Boc. 1%) indicating that the Cowncll should hove
appliad ©o tha COUELE aavecal yearse age Lf thay falt tha
autline approval ahould be guashed and that ths Local
trnbudsnan had adviesed the Appellant o appeal against the non-
deternination of the reserved matters. On 17 Harsh 1993 ©ha
Planning Inspactorata Lnformad tha partles chat tha Saccatary
of Stata had declded Lo accept jurlsdlictlion of the appeal
[z, I0Y. On 34 March 1993 the Borough Council regquested
further clarification of the reasoning leading to acceptanca
of the appeal [Doc. 21] ard.thlis was providad by tha Flanning
Inspactorata on 19 Rprcil 1993 [Das. 23).

0. 0o 26 April 1993, the Council wrote to the Planning
Inspectorate [Doo. 23] saying that they were seeking Counsal®s
opinion and on 7 July 19%3 they Infosmad the Iaspestafate that
this had beean recalved [Dos, 24]. Counsel's concluslons ware
agtlinad and the Council acked 1€, in view of those
conslusions, the Inspectorate still proposed to sccept the
appeal. The letter was oopled to Mo B Silvester who wrota To
the Inspeotorate on 9 July 1993 axpressing his views on tha
Cowncil®s lagal polntas [Doe, 25). Tha lnspectorate faplled o
Hr Zilvastes on 20 July [Des, 16] ard aon 23 July 1993 thayr
raplied to the Councll setting cut their conaldecation of
cartain legal natters and stating that it was still interdoed

4]
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to proceed with the appeal [Dog. IT7). Comsent on the
correspondence in the context of an apgeal and the possibility
of an alternative access for the site was made by the Borough
Councll'a Dleactor of Legal Sarvices in an internal aescrandus
o the Chief Planning OLficer and Chlaf Executlve dated I
August 1993 [Da=. ZE].

21, On 18 April 1954 the Elaruuih Council reguastad that
glnea both appeals raliszed significant lagal guaatlionz, Eheay
should e detersminad by the Sacratary of State rather than an
Inspector. This reguest was declipned in a letter from the
Inspectorate dated 2L June L994. However, following tha
public inquiry into the appeals, tha parties wera Informed by
& letter frop tha Plannlng Inapactorate dated 15 July 1994
that it had now been decided that the appeals showuld be
recovared for determination by the Secretary of Stata.

2Z. Durlng the pegicd of the disgute over the validity of
the 1989 outline permission for 3 duellings, the Appellant has
pada other applications to develop tho appeal slve for 2
detached dwallings. Tha firet apglication was approved by
Wrexhan Maslor Borough Council in Cotober 1992 [Doc. 29] and a
lattar was fant to Mr C Ellwestar by tha Councll en 19 Octobes
1993 [Dac. 3] statlng that no additional land outside the
private drive would be required to provide access or
vigihility. The second application Was approvad on 24 Hay
1994 [Doc. 31).

THE APPEALE

CASE FOR THE RPPELLANT.

The main points wera:

ww

23, The outline permission dated 31 July 1939 was and is
lagal and binding, despita the Councll's clales of 1t having
been isguad by mistaka. In the Gase of CFRE Ltd v Taff Ely
(0O 1979) [Doo. 32), Lord Crmrod stated :-

*If a plarming patmiszlon L5 walid on its face it zan and
must ba astad on until it is declared to be wold by a
compatent osurt. Such arders can be =a2id to bs woldable,
but the opticn to avaold lies with tha oourt, mot with tha
partias.®

Im tha zama case Lord Danning safldi-

"Whan guch a mistake L@ Brought o the attention of tho
Coust by the Attofney Genaral o anyone aise with a
sufficient interest, the Court can and should declars tha
grant to ba vold and of oo affect.”
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Tha appallant has repeatedly polnted out to the Council this
fact that L1t 18 for the Courts to dacide about vallidlity and
the Planming I[napectorata alsn rapaated Lt in thaiy Leattar to
tha Courcll of 23 July 1993 [Das, 27]. A& similar point was
praviovgly madae by his Solicdtor when the reserved matters
application was re-submitted on 31 July 1992 following the
roefusal of the Couinsil 9 accapt i+ [(Dec. 13]1. This Letter
gat aut the view that if tha Counoll felt theilr deciaion was
irralid £han thay should have applied to tha High Court for it
to ba gquashed under Order 53 of the Rules of the Supreme
Court. Howewer, it i8 a requirenent that swuch an application
shouwld ba nmade prooptly and the Council's decision was mada
gone years ago, 8o it was not nod open for the Councll to
challengs tha walldity oF the sutline paralssion.

24, Ta aupport thair casze that a parmdaalon could ba ahown
to b unsuthoriesd 1§ thera was & scontrary pesglution af the
hathority, the Council had guoted remacks made by Sir Douglas
Frank im tha Tarff Ely caso when it was in the High Court, in
thair lettar £o tha Planning Inspactorate of 7 July 1993 [Doc.
id]. Howower, this judgesent had been overturned by the Court
of Appaal and upheld by tha Housa of Lords, =0 those cemarks
chn ba dgraged, In the fana lattar and subséguently the
Council hawve accepted that it is the notification rather than
any resalutlon which constitutas tha grant of parmiasich, as
phoun i tha Paarce Homed caga (R v Wept Oxfopdehise D C ax
parta Pearce Homes : QBD 19485) [Doc. 33]. Also, as
estaniighed in Miller-Moad v MHLS (2 QB 196 = 1963), tha
woarding of a saeslution should not be ueed o alter tha
wording of a netlfication,

258, Tha Council claim their casa iz zimilar to that of
Morfolk C C v S3E (QBD 1973) [Doc. 341, but this is mot &0 for
aavaral reasone, Firet, in that instance the committes
restlyed to rafuse the applicaticn but an approval was sent
out. Soacond, in this case the Councdl did not inform Mr
Bilvester about their mistake for over 30 months. Thizd, in
tha Hagfolk caga tha offlcag Who aent out the notlflsation Jid
ot have dalegated powar to decide the spplication, wheoeas in
this case the Chiaf Planning officar had tha reaal or
ogtengible authorlty to pond gut the potlos, Thie Leg slellac
to a raported case of Candean L B € v S55E [Des. 35]).

Z4.  With regazd to other cases referred to by the Cownsil Lk
should ba noted that in the Perarce Hones case [Dos. 33) it was
a letter and not a decision notlioe which was inwolved and in
the Taff Ely case the Council did not have the power to maka
the dooigion as that lay with a jolnc-Authority.

7. om 19 aprlil 1993 the Flanning Inspectorate wrote to the
Councll [Doc. I} stating that the Sccretary of State would
contirmee ©0 exeroclse jurisdiction over tha appeal APP 16-30 asz
he congidared that tha courts Bust ultimataly be tha arbiter
aof any challeanga to tha walldity of tha graat of plannbng
paroiggisn. The Appellant supports thie wiew and, as
previously stated, the Coumncil should have followed that
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covese of action Lf they felt tha originmal cutling parmlsalan
par inwalid.

8. The Appallant has aluays Takan tha view that glaoae tha
gutling permizsion was valid there was no need to sign a
gaction 52 Agresment. Accordingly, he had tried to sall the
land but whan & prospactiva devalopar approachad tha Coupcil
they gave a contracy view. In an attenpt to resclve matters
amicably, tha Appallant than deolded to try and negotiate a
visibility splay wlth othars, rathar than ©o take lagal action
sgainst the Council.

%, Thara nust aleo be doubts abouwt the Council's proceduras
in elation €4 :i.'u-i.'iuil'll'lﬂ tha sactlion 53 ﬁgfhﬂ:‘l&l‘ll with tha
gutling permission for a mumber of reasons. Flest, therm is
ng wriltten record of a requeat From tha Highway Autharlty for
such an Agreapent, only the contention of the Council thet a
varbal requast had been mada. 0On the contrary, the official
response to the Council's consultation, although subsitied
aftar the date of the compittes, was to raise no objection to
the propazal. Sacond, tha Qommittes Fesolution rafara to an
hgreement with the Appellant only, whereas in fast other
parties were involved who owned land owtside his control.
Third, tha spplization actually included access proposals and
thay were not resscved for later approval, so should bawve been
dacidad on merit rather tham seaking to alter the nature of
the application, ag notad in thae Encyclopadia of Planning L-ﬂ-'r"..
paga 2-3288 [Dog. 36]. Fourth, the original ain of tha
Counzil to reguire a ?i:ﬂ!d.].ltﬁl' splay inwvolving land ower 2
gljacent propartles: hag flnca been peduced, lndicating
uncertainty about tha actual provision necsssary. Fifth, in
subpagquant approvals of 2 dupllings on the appaal site no such
AgrespEnt o fmpraved viglbility has bean scught at all.
Finally, the draft Agroement referred to School Lane gathar
tham Church Aoad so would have been null amd wold.

30. In selacicn ko tha guestion of astoppel, thace hove Daesan
many davelopers interested in the site but they have not
purchased bacause the Coursll hawe ©2ld than there is no valild
perpnlesslon. The izsue of the pearslgsicn should have esboppad
then from making such statements. Consequently, the appellant
nas suffered financial hardship, especially baaring in mind
that during the paciod fram July L9ED &5 Apzlil 1901 tha
Council did mot notify the appeliant of the alleged mistakse
and it only mataclalized deg 0 anguleles foom O pepapeactive
purchaser. From Apcil 1991 the Councll hé&we sought to avold
the legal problem they hawve caused ard to unfairly place the
anud on the appellant to reaolvae tha mattor.

Cutline planping application.

a1, The Councll have accepted the principle of residential

development on the appeal site and the only matter in disputo
is tha aligged lack of wvigibility to tha south from tha site

accags along Church Road,
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37. A radar spaad ocheck and traffic count has bagn
undertaken far tha Appallant [Dos., 45] which Llluatvates the
low Ep-n:ﬂi of wahilelas o tha south which has baan maasured at
wall balow the speed Limit, baing 13.5 mph near the main road
junction and 23.% mph at a point 30m souwth of the sita
{ad{ustad 85 Fﬂl'ﬂll'lti]-“ wat weathar speadsa), although thare 1a
poma doubt as €0 the precles locatlicna of the checka, It also
gava some indication of the low volune of traffic along Church
Road, which was about 43 vwph (one-way) during the couant.

as. It hag naek besn posalble to obhkaln thae agreement of the
adjacent property dwner to sedarve the visibdlity splay of at
lpast 30m ‘y'-distance sought by the Courcil and in such
cilrcumatances a more flexible approach than that containad in
Planning Policy Cuidanca 13 (1938), Appardix ¢, i
appropriats. For exasple, a deslogn gulde lssued by Cheshire
County Counclil [Doo. d4d4] allows for the "y'-distance to be
maazuzad to the centre of the road rather than along its adpe.
If this ia dome than o distanca of soma 3Em San ba vlawed to
the centre Line and almost G0m as far &8 the junction with the
A53% [Plan D] at a set-back 'x'=-distance of 2m,

4. Foctors which favour a selaxstion along the lines
suggasted include the probability that there is 1fittle
likalifkssl of wahiclas ovartaking along Church Aoad to tha
gsuth of the alte access: tha low spaed and woluma of teaffic)
the fact that the width of tha alte scoass combined with tha
comatery entrance enables vehicles to manomuwre to obtain a
good position for visibility {Plan EJ; and that the Clwyd
County Councll's Design Guida for rasldantial @oadas ard
foskpatha allowa For fadecad wisibility atandasda in
Consarvatlon Areas. A reduced standard has been applied to
nodern develognents nearby, such as at the rear of “The
guinta® allowed om appeal [(Doo. 46], 0ld School Maws, and St
Hary's Court north of Dark Lana.

=1 In addicion, it i3 not acceptad that tha gafaty factac
accorded ta An access serving 3 dwellicgs would be materlally
different to that allowed for in the cases of the telsphone
exchange or the X dwellings approved on the appeal site.

36. Tha Council have exprassed concarnm about child safety
mlong tha ateetch of Charch Road approaching the appeal site
from the sguth where therm is no footway and restricted
vigihility. Thay suggest tharn is a need for wisibdlfity
halght of O.6n, a8 et out Lo pasageaph 5 of Appandilx C to PPG
13, bubt it &hould be pabed that the ssctlion 52 Agoeensant
criginally sousght by the Council only referred to a clearance
haight of 1.05m and O.6m was not mentioned. In amny event,
mast children come bto school by bus or with their parants and
thers is no pvidence that they uvse tha road rather than the
available footways.
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Basarved matters application.

37. Blthough the Borgugh Council have axpressged coacarmn
about the impact of the propéosed detaills oo the werton
Consarvation Area, 1t snouid be noted that thay 4id nok
advertlise the applicaticn, n#be aslk for dasign datadls at the
outline application stage as indicated in parsgeaph 10.37
praceding proposal Elf of the Local Flan [Doc. 53). Alsg, tha
County Counsll's Directar of ArChltactisa & Plannlng has
raised no objection o tha appeald proposale [Doc. €9].

38. Tha proposed detells are in accord with paragraph 1.12
af tha draft Planning Policy Guidanca 1% [Doc. 50] in terma of
dagign, wWwithout seeking to copy what Ls already in tha
Iocalicy, and tha Councll 49 ot saan o hava taken account of
the sort of advice underpinndng the draft PPO about
dasignation of a Conservation Arca and identifying its
chagpastar. The Council also do rot seen to appreciata that,
spart from 108 entoanca, the aite lg sone distance foom the
edge of the Consecvation Area and is largely soreened from it
by tress and bulldings, so doas not affect it settlng ©o any
signlificant extant,

a9, Tha dagign of tha propised dwallirgs is simllar in scala
and datalling to many othar peopartlaes Ln Overtan. Fag
exanple, Springfleld Park has sinilar house types; including
long slopirng roofs; there are hipped roofs on several
buildings, including 5t Hary's Avenue and a new bulilding on
tha goroer of Willow Stroet which 1s in tha Conservatlan Aeaas
and pany propertias hava dofmar wirdass, I8 follows that the
geale and degign of the dusllings are not out of charascter
with the general Llocality or the Conservation Area. Annex A
of Planning PFolicy Guidance 1, paragraphs A3 and A4, [Doc. S1]
points out that apsthetic judgencnts can be subjective and
tasta should not ba lopoaad by Rutharities, wilith soms
divaraity In daslgn baing desirable pather than just mimlccy
of existing buildings. Such sentinments apply in this case.

CREE_FPOR THE BOROUCH CORRCEIL.

Thiae maln polnts warot

Legal issues and subpissions.

44, Tha Counsil accept that tha declalon notlce on outlina
applicaticon OVE 16904 dated 31 July 1989 was lssued, but this
was degpatched ln error, as the wording of the Connittes
resolution of the mesting to consider the application clearly
shows. Tha Council hawve since ravised thelr administrativae
procefuras to prevant recufcanss of swsh an efear.

19
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41. Tha evidernce of the Chief Planning Cfficar, wWhoaa
signature i on tha declslon notice, Lz that aince there uere
third party objestions and an eral objesticn from the County
Kighwaya Dapartment to tha cutline applicatiocn ha had oo
delagated podars To determing that applicaticn hinself or
changa the decision of the Commdttem, as the Council's schena
of delagatlon of powers to officers shows [Doo. 37]. Tha fact
his signatuDe appeairs om tha wCice ia mearaly in his role as
an authorlised signatory on behalf of the Council and not in
tarna of vwse of amy delegated powers to determine an
application.

47, In addition, the power to enter Ints a saction 52
Agreesnant lay With tha full Council and nackt the Planning
Comnittes. Conseguently, the Commdittes decision to grant
cutling conscnt subject to complaticon of such an Agraafeant Was
E-'Iéﬂ;gl:bﬂ to ratification by the Council meeting in September

1 a

a3, Hetdlthatanding that ma deslsion had actuslly besn teken
to approve the application, tha notice was issued on the day
following tha Copnitien meatlng and Lt la accaptad this
admindstrative acror did not come €0 light for some tine. The
fact that the Council werc unaware of this arror la shown Lo &
latras sant to tha Appallant am 7 August 1989 advising hin of
the Commlttes's oesclution and stating that once a draft copy
aof the Agrecnont was availlable ke would be contactad again
(D, ). Algs, 4 lattar from the Councll dated 21 July
regquesting an esptension of tine until 20 Beptember to considar
tha application had bean agreed and returmed by tha Appellant,
bheing recaived by the Council an 31 July LI89 [Dec, 38]. It
iz underseoccd that following receipt of the Council's letter
of 7 hugust the Appellant entered into megotiations with
adjpcent property owners sasking sgresment on the provisleon of
A wvigiblllicy aplay and ha d4d pot at that time challesge the
need for B sactlan 52 Rgoeamant,

ad. Om 20 Hay 1990 tha draft gactlon 52 Agoenmant was sant
to the appellant [Dos, 39] by the Scuncil and romindar lattarca
issued on § July 1993, 12 Septenbsr 1990 and 28 Dacartar 1990
[Dos. 40). Thets was no response. Eventually, as a result of
digoussions with prospective purchasars of the appeal aite who
assunesd LAt hed & plarming permission, tha Councll maalised
that o mistake hed ococurred and informed the appellant of this
on 24 April 1991 [Doc. 10].

45, It Lg appraczlated that under normal clroumstances 1t is
the aotual notificetion of a declsion whiich must ba refaread
ta Ln interpreting whether and, 1f 52 what, planning
parnizsion has been geantad, az hald in the Peacch Homes case
ffoc. 33, paga 524) ardd Hocfglk © C v S5E [Doo. 3, page
1404]. Howesrs, notwlthstending that principle. in thilis casa
the whole point is that thers was npo resoliution oo justify a
parmnizsion and it 15 propey Lo take account of the losal
authorlty's radolution where thers is notification of a
purported permission which was isseed Wwithout authorlty, &5

11
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irdicatad in the Horfolk © C cose [Doc. 34, page L404], the
Poarce Hones case [Dos, 33, page 535, and the case of Co-
operative Betell Services v Taff Ely B © [Doo. 32, pagas 238
ard 240] .

46, ARleEngugh tha Hoyfalk CC came dWas ahaut & decislon to
refuse, rather than approve, the Counclil submit that thair
resoluticn was, in both letter ard spirit, confired ©o
aentaring into an Agresment and that permission shouwld only be
grantad on conplation of that Agrasmant, Tha Agieament was
navas oomplated 80 thara wia no gerant @f planning pecmission.
If that 1a not assapted than in tha altecnatlive thers was oo
determination of the spplicetion or, agguably, thera waa a
grant of pernission which was subjact to a "condlTion
pragadant [(tha Sacklion 53 kgraesmant] which wvag naver met.
The fast that the resglution and the decision motlios are a0
eonplataly diffarant must mean 1t la wight to axaminse the
rasolution,

47. AS a oonaeguanca, the notlification which wag pent out to
tha Appallant waz abviously dazpatched in error and without
suthorlity, 8o the purported perolssion is ultra vires, woid
and of mo effect. This conciusion is supported in tha
comparison of Judgments in the Talf Ely casa Lnm tha Courd af
hppeal (Doc. 32, pagaes 23E, 248 and 2517, and the speach of
Loed Wilbarforca in tha Bousds of Locds [Doc. 41, peage 4].

afn., Havirg regard o the remark of Lord Ornrod in tha Co=
cparative Ratall Sarvices coasa [Doo. 33, paga 24E] about &
peralaalon Dalng wald and swaldable, 1t 18 apprecisted that it
ocould be suggested that the permission could be actad upon
until it is declared woid in the Courts, But this ls
inconaistent With thae randgcksa alasubese in that case pade by
Lopd Dannirg [Doc. 32, page. 338] and Locd Browne [Dooc. 32,
page ISL], aa Lf a parniselon is vodd it has no effact. It
also conflicts with the remarks of Lord Widgery and Lord
Wilberforoe in the Norfolk OC and Cos=oparative Fatail Servloag
cases already menticned, o tha memark of Lavd Oomeod atands
alone. In thiz cama, the pucrpofted giant of permission was
ard ia wvold, a8 opposad to vwaldeble, ard cannot be said to b
walid wntil declared otherwise as the Appaliant has SugQesTad.

49. Even if the notification could ba said to have asounted
th a raprasantation to the Apgellant, there was no reliance by
bim such &% to gilve clse to an acrgunent of estoppal, as
irdicated in tha Horfolk © C casa [Dog,. 34, page L1405 F] and
in Wasterm Fish Products o Penwith 0 € [@ac. 431]., The
appallant has sullfezed no detcbnent, as he koew foom an early
ataga that a aectlion 5% Agreenent was required by reason of
the letters fron the Counoll. He sent no latter ©o object To
the aAgreepent and made no comment when tha draft Agoaamant and
further letters wers sent to him, He alss uodeagoook
negotiations with adfolming propacty owners, as pegquagtad by
the Council, over a consldarable pericd, Tha evidence of Mr
Eenshaw confirns that discussions hed taken place with his
pacanta, ag does blg Solicltor's letter to the Appellant Lo

1E
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June 1992 [Doc. 43), and Councll letters to the Highway
Authoelty Indicate that thay aasumad fuwsh discussions were

ongadng.

S50 It is clear that since there was no grant of outline
planndng permisslion, than the Councll werse gulte corcect ILn
returning the 'applicatiocn' for resecved matters as there
could ba no such "applicatica'. It follows there is alszo no
jurisdiction for the appeal to be entertainad. Altarnatively,
tha appeal AFP 1&6-30 night be dismissed on lagal grounds or ba
considerad ag belng against a failure w0 give notica of a
¢ecizion or against 2 rafusal to grant planning peraissisn
{thers having baan no grant).

Dutline planning apoldcaticon,

51. Tha Borough Council's wviaw, supportaed by the County
Highway Authorlty, ls that visibility at the junction of tha
privata drive to tha appsal site wlth Chussh Boad is sericusly
restricted to the scuth, and would be detrimental to highway
aafaty and frea flow of teaffls, It le accepted that Church
Foad is straight and lewvel, with traffic wvolumes which are [ot
high. Also, thara have baan nd assidents Ln the inmediate
vicinity of the site entrance, although in tha past 10 years
thara hove baon 2 mingr goccidents at the St HMary's Avenoe/Dark
Lane junctions to the north and 10 minor and 2 sarious
accidents at the main Dond crosg-roads to the scuth.

52, With regard to visibility at the junction of the private
dedye wleh Chursh Baad, at Zm "x'-distance thera 1s wsll over
Tim "y'-distance to the north. Kowewver, thare iz oaly Bn +o
the south owver land in the control of the Appellant or Highway
huthority at 4 hedght of 1.05n. If lard to thae south owned by
gtharg 18 includad then the "y'-Jdlgtance increases to song
20m. The radar surwvey undertaken far tha Appallant is
difficult to intarpeat and could mot be clarified by the
Appallant himsalf, =5 the Courncll have used aatimatas of
wahicle speed of 30 smph when teavalling south and 20 mph
travalling nocth.

53. At these speeds, Appendix C of Flanning Pollcey Guidancs
13 {Doo. 47] requires a "y'-distanse of TOn to the nocth and
3dm to the south, so the wigibility to the south is seriously
sub-gtandard. In addltlon, thers is a requirenent that wheoe
small children are involwvaed, as 13 the case since 3k HMary's
Primacy School 1§ nearby, then wisibility should be available
at n height of 0.6mn, whercas the cxisting boundary enclosuras
of 4 and 3§ Church Road are about 0,.95n Ln hedght.

4. It is acecepted that approval has been given in the past
for o telaphonk axchange, bBut Lt s subnitted that the traffic
geaneration would have been significantly less [Doc,. 4B] than
with 3 dwellings, probably being at most B wehicle movenents
per day comparad with around LB movements. Similarly, tha
L%%3 and 1994 approvaels for 2 dwellings would genarate fewer

11
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povenants.

55, Tha Highway Authority would be willing to reduco thiz
mwoutheEn 'y -distance to 30n [Plan F], but ewven then this
woeld inelude frontege land belonging €0 4 and % Church Aoad.
Tt i elear from paet negotiations and the evidence of Mr
panshaw that this land cannot be bBrought undar tha control of
tha Appallant.

Eoserved matters spplication.

56 It i5 enphasised that the appeal dogs not really relato
to a "non-deterpination’ ag seoh. The Cooncil refused to
pocept the resecved matters applisation as 1t was invalid
because, in thelr view, no outline permissicn exleted.
consequantly the applicaticn was returned to the Appelliant and
no formal comsideration was given to the submitted detalla.

It £s only in relation to the appeal that the merits have baan
anaaasad.

57, Tha site is adjscent 0 and wisibla from within the
oyarton Cangarvation Area from polnts along Schosl Lana naar
the Church and is located at tha rear of cottage scale
fromtage devealopmant. The lacge dwelling types propoaad would
be ocut of scales and chasacter with the Conservation Aces.
ales, thalr half-hipped roofs;, extended roof ploch, Jdormer
windows and timber cladding constitute features allen to tha
ganaral form of surrounding developmant.

58. For the foregoing reasons, the scale and detalled dasign
of the proposal would be contrary to the provisions of the
devalepment plan, in particular policy Gd of tha Cluyd
Structure Plan Firat Altaration [Doc. 52), proposal E. 15 of
tha adopted Wrexham Maclor Lecal Plan [Dos. 53], and proposal
E.4 in tha drafe Local Plan Raviaw [Doz. 54] which is at a
pre-modification stage. Stresture Plan policy G4 saaks to
oontral davelopmant and protect views sffecting the sattlng of
a Conservation Area; Lacal Plan propozal E.18 controls design
in Congearvatlon Aresasy; and Local Plan Review proposal 5.4
relates to the design of nev development and sceks to ensure
it Ls not detrimental to cxisting townascape. Tha proposed
details would also be in esaflict with the advice in Planning
Palicy Guldance 1, Aonex A, paragraph Ad [Dec. 51) oalating o
sansitive areas, and that cn good design in Flanning Policy
Guidanes 3 (Wales), paragraphs 4 - & [Doc. 553].

CAEES FOR INTERESTED PEREONS.

The maln poln&s waoa:

59. Mr P Honshsw: e owns the poopasty at 5 Church Pcsasd
adjacent b3 the appeal site cntrance. The tenant of that
property is concerned about pogsible cwerlooking from the

14
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dvallings. He recalls the Apgellant approsching his fathar
andl mathars whan thay lived in the house in comrmegction wlith
obtaining land for a vislbllity aplay. His father had
digouased the matter but had never agreed to sign any
Agroament prior o his death ia December L9%L., Hls nothar was
alsn approached but refused to have anything to do with the
matiter, She died in Sotobar 1992, Mr Honshaw had discussed
the rvequest for & splay with his own Solicdtor, but had baan

advised not Lo 53Lgn any Agreement and was StLll moc Hlll.‘l:l'l.g to
do =o.

0. MHra ¥ A Pagher: Her case, o8 expressed at the inguiry
and in a subsequent Lletter dsted 30 June 1994, i= that the
dyallings would ba too close to her narrow reay garden, She
would look ouf onto o blank w€all op plot 3 which would
depinate and block out her aspect. She 1s slso conocernmd
pbout tha safaty of childran passlemg tha site enbrance on the
way to school.

61. Mo D Les ; Objects to the proximity of the dwellings
to har rear garden and secks protectlion for the existing treas
along tha scutharn houndacy of tha alta.

L5
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COHNCTOSIONS OF INSPECTOR

{ Wortes The soerces of the focts and othar matarial used in my
conclusions are contained in boackets)

Epgal matters,
62, I firgd tha folléwing background £acts

{a) The gputline application for 3 dwellings, including
datalle of accass and sltling, wad submltted on 19 Hay
158%, It was consldered by Coomittee on 31 July 198%
which recommended that the Council entered into a section
5% Agresmant with the appllicant and that canditional
planning permissicn be granted on completion of tha
Agreament. [LD,11]

{b} Tha Committea's recommendation was approved by a
€ull meating of tha Boraugh Councll on 27 Saptanbac
1989, [13]

(=} The powar to entar into a saction 51 RAgoeemant lay
with the full Council and rmot with the Plemming
Comnittens. [42]

[d¥ A& deslsion notloe of ampprowval for the cutline
application was fssued to Mr C Silvaster by tha Councill
on 1 August 19389, without complation of tha sactien 52
Agrasmant. [14]

ie) The decision notice issued on tha 1 Aggust 1989 waa
algnad by tha Chiaf Flanning QFfloar as an auvthoriaead
glgnatery for tha Barough Counslil and not undes any
delagated powars to deternine certain applications.
Sinca the ocutlinae appllication had Baan tha subjact of
objections, his delegated powers could not, in any event,
hawe bean propecly applied. [41]

(£ A latter was sent kg Hr Silvester by the Councll oa
¥ hugust 1909 informing him of the Conmittea's resclution
of the 31 July 1939, [14]

191 The Council did not recognise that a deolsion notice
had bean issued for some 20 mooths aftar August 1987,
untll anquirias by a progfgactive pucchasar of thes slte
mada thaa awara af this, The Chief Planning Officer
informed the Director of Lagal Servicas of tha sltuatlion
an 9 hpril 1991, [14,. 15,25, 30, 43,44]

thl The Councll wrote to Hr Silvester on 24 April 15%L

informing him that the dacfision motice ALd ot CRprasant
tha rasolutlion made by tha commlttes, [15,44]

16
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(1) K draft section 52 Agroanmant Wag =ant o Mr
Eilvester on 30 May 1990 with ‘“remicder' letters sent up
to tTha ard of That yaar by the Couscll. It i3 koown that
Hy Silvaatar had disgcusaions with adijacent landowmats to
try and obtaln & resecvation of the required vizibkbilitcy
splay. The duration and froguency of thase dizcussions
is uncertain, but took place at laast fof & period priorc
to Decenber 15%%1 and throwsgh 1992 wntill February 1993
when 1T was decided no Agrasamant cold ba conoludad.
[14,X8.258,33, 43,44, 49,59]

(1) Ao application for approval of roscrved mattars L
raspect af the agproval fssued on 1 August 19E9 was sent
ta the Council on 29 July 1992 but was mot acceptad

. and meturned to Mr Eilvester's agemt. I¢ was re-
gubnitted on 3L July 1997, but ajaln retucned by tho
Counoil. [16]

(&} Tha cciginal outline application was reporoed back
a3 tha Cowmcil's Planning Committer for re-consldaratlied
an 8 March 1993 and a notice refusing planadng pernission
Was Issued., [1B]

53, I nota tha Appallant's concern about the manmer Ln which
thie Councll dealt with the 1989 gutline application, whish
actually inclweded socess datails, [19] and the propos=sd
section 52 Agremment, [Z9] as well as the matter of estoppal.
[20,49] However, it is my opinion that these concecns do not
affact the deternimation &f the planadng merits of the appaals
bafore tThe Sactetary of State.

Gd ., With regard to the cutline application itsalf, tha
desision against which an appeal has been mada 18 the refusal
of conmant made in March 1993, [4] If there is any lovalidity
in that decision then I believe that tha powers of Thea
Seoretary of Btate under sactlcn TI(1) to deal with the
application as 4if 1t had tean mada ©o him Lo tha fliest place
could be appiiped.

53 Howaver, with regard to the reserved matters appeal, the
Appallant has relied on the 1989 decision motice balng & valid
outline permission by submitting hila resarved mattecs
spplication within the 2 years prescribad paclod froa the date
of that motice. {5] Those sesarved matters cannot, in
tharaalvas, constlitute & plamning application for the purposas
of tha LT¥I0 Azt, it only the submission of natters resacved
by the outline permission of 19B9. It follouws that thepa
cannat be & valid ‘application’ for saaarved patters without o
valdd outling consent in 1987,

G, In my opinlon, Lt is clear that these was no astual
resalution to approwa The outlilire propssal in 1989, Thae
recopmerdation to tha Planning Comalties sand the resolution
oyantually approvad by the full Councll refers to parmission
being granted on completion of & section 51 Agreement. BNo
such Agaanant hag ever been completed. [11,313 LB, 48]

17
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ET. I balleva that the fact that thare was no auvthority from
the council far a permission, togathar With the avidenca of
the Council®a sactions subsegquaent to tha date of the decision
notlics, shows that Lte lssuwe wos a migtake, [14. 1'5_.1':!‘_.43,-!-!]
Rowavar, tha gquastion remains as to whether tha deciaion
notification atlll constitutes a valld gutlina planaing
permissicon on vhich the Appallant was entitled to rely, as
without 1t the spplicatdon for resarved natters must ba
imnvalid. Althowgh I hawve reported the subnissiong of the
parties on this matter, sirmos its resclution involwvas purely
lagal considerations I Lnterd to pake no recommandacion with
regard To tha status of appeal APP LG=30,

Cutiipe plonning application.

68. It i accepted by tha naln parties that the only issug
batwaan tham inwvolves tha restricted wigibility €3 tha south
af the slte accass. [1,31] Iny daalig with this matter, I
hkave first had regasd o the advice in Planning FPolicy
Cuidance 13 {(1988). Taking acoount of paragraph 2 of Appandis
C of that PPGE, 1 consider that an ‘x'-distance of In for the
pecezs junstion with Church Ropd da ascagtable,

g4, The Council and some residents suggest thara 15 a
potantial salaty prablam for young children pagzlng aloog
Church Road in front of the site access, sspecially on thedr
way to school. (53,680 ,0oc.4(a)) Although the pedastrian 2.48
*triangle’ and J.6m halght visibllity advised in pacagraph 5
af FFG 13 [Appandlx ) San easlly ba achisved to the nocth,
thera 1s an obstruction to the south of a4 0.7m wall and gillar
alemgsidea tha delva ta § Church Road [8] whish masginally
intrudes into the spley and would reduse the side view along
the footway from the required 2.dm *y*-distanon beyond tha
wvahicle to abouwt L.%m.

7a, Dueing oy pra-irguisy site visdt I did natlocs a fou
children usirg the esssteon side of thic part of Church Aoad,
but they wars acconpenied by adelts. Outside school arriwval
and daparture hours I would axpect tha footway on tha opposloe
aide of Cha road to e used dn tha main and the amount of
pedestrian adredant in the locallty seemed wery light during
mp visits to the area. Also, the neight of the obstructing
wall 1s genarally below that of a young <hild of walklng age,
a% irdicated in peacagreph 3,59 of DoE/DoT Design Bulletin 32,
even though it exceeds the 0.6m advisory standard, and it must
fe assumed that pedestrian safety was takan Lnto acocount In
1985 when tha whole entrarce area was re-aligred,. [%] It is
my conclugion that the degres of risk to pedestrian safety is
not sufficient o warrant rejectlion of tha proposal.

T1- Turming T2 the accesds vislbllity ln relation ta wvehicles
and with regard to the 'y -distance, it is unfortunste that
although the Appellant had conmlissicned a spaed survey Lts
findings ware not clear In ralation to tha precise locatlons
of the adar chacks. [3Z,52] lMowevaer, it doss show that BS
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pa:l.'l:lﬂtf.lh gpeada near the site accegs are Wwell below tho
gpaed limit and the Council's highways witness was preparad oo
use an estimate of 20 mph for wvehicles heading north which he
mquated with a "y -digtanca of 33m on Table A of Apperdix © of
PR 13, [22,52.53] In fact, the distarce shown oo the
sriginal draft saction 52 Agreosnent plan [Doc.9] and that
which the Councll nod S8y they are prepared to accept is 30m.
[55] In my view, sinom the highest wet weather specd in the
Appallant's survay was 23.5 mph, than this should ba rowrsdded
up ta 25 mph and the Tabla A 'y¥'-diztéance of 458 45
apprapriate.

T, Howavar, tha advica in paragraph & of Appendix © to PPFG
13 iz that it ig not always practicable 5 comply Il.'lll.ﬁl' with
wisthility standards and all tha relevant circunstances mead
to be aesessed in ceaching a degislon, providing that
visibility is not reduced T a lewel that dangac iz likely to
bBa camed. In thiz casme, I baliews that thera ara savaral
factors which dg justlfy a raduction in the atansdacd,

73. First, it must be acknowledged that there seams to ba mo
sealigtic posaibility of obtaining a vialbility splay wWhicgh
conforms to PPG 13 because sdiascent land owners will not co-
oparate. [18,33,89] This must be borme in mind with the fact
that, other than the visibility issue, there 1s mo obiection
to the principle of residential devealoprent of the site. [31]
Segcond, the Council acoept that wisiblility to the north along
the side of Tha carriagaday closest ©o tha acoeas junction ie
quite satisfastory [52,53] and this 1k where awareness of on-
coming traffio 1s moot Lpportant. Thiod, Church REoadfSchool
Lane carplead low vglumas of Teaffic, and has good allgnmant
and forward wiglibiligy. [7,51] Fourth, a5 I haves aldeady
mentioned, the Appellant's sucvey suggests that speeds in the
vicinlty of the site access are well below the 30 mph spaed
Linlg, TFifth, thaca 13 no hlstory of accidante close e thea
site entrance. [51] Sixeh, the site is for 3 dwellings which
tha Counci]l estimate might generate LB mowenents a day. [54]
Although this may ba signiflicantly graatar in percentage torms
than in the casa of the talephana azchangs or tha axtant
permissicn for I dwellings granted for the site ard mot
objected to by the Highway Authority, 1t is in real terms a
low gemecatlon of traffic which da Likely to be dispesssd
throughout the day. Consequently, I regard the treffic
irplisations of thess pravioug congents, where thae Council did
not sesk any additional wisibility spley, [2Z2] as mot
substantially different to the appeal proposal.

., Finally, 1a tha matter of the degres of wisibility which
can actually be achisved at present and I consider that the
fazk that, at a Zm "B’ -dizwmnce, 4 car driver whan looklnedg
aouth can saa tha whole of the wast side of Church Road Le
imgortant [Phats, L03), Plan D). This meens that vehicles
leaving the #.539 junction can be seen and they are Likely o
be traveiling slowly as they would hawe just had to stop or
negatiate a right or Left wre. Oonsagquantly, the atopplng
alght diatanse saguired for that traf€ids, as wall as wvehicles
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jmawiog the aite access, would not axwcead the wisibility
distance. The only problem would be Ln the case of any
vehislaa overtaking on the cast side of tha road, but I
consider this would b an unlikely SOCUEDeNcE 8O0 Clops o the
jupction and in such & cass the emerging driver can ses just
oves 20m alorg the conventional 'y'-dictance or about 36m 1§
tha line is taken thriough the cantza of the Church Road
carriageway, as tha Appallant asuggested. [13]

75, In 2lL the clircwnstancas, I balleve that a reduckleon in
tha nornal wvisibility standeards would not be dengerous and
that tha accassa Junctlion 1s acceptabla as 1t la.

TE. -At the inguiry, local residents expressed concern about
the siting of tha dwallings and landscaplng matters, [59-61]
although the Council raleed no cbjecticon to tha siting when
congidaring the original 158% application [Doc.5) or in
dealing with tha currant appeal. &ocording ©o tha gubmitted
plans, the side of tha plot I dwelling would be 2.3m from the
raaf gardeng boundaey of 1 = 3 Hanmer Cloma and aboyt LZ.3m
from the actusl housss, The sldes of the plot 3 bhouse would be
En from the rear boundary of § = ¥ Hanmar Closa and soma ldm
from the duellings. [Plan: O and €] I would make it clear
that the siting is, of course, the same on both the outline
arsl gaaarvad mAttars propogals 80 tha realdants’ abjactions
Bpply to Both, and alss that 1€ £he 1989 gutline consent is
fourd to be wvalid then the siting has already been approwed,
mE LE Wis ot 4 casarvad pattar,

7. The proposed dwellings are orientated to face West=east
and thara ara no flesy flear glde windows dirsctly facing
Harmer Clops, The boundary between the appeal site and Harmer
Cloze already has substantial madgarosw traaa along much of Ltg
langth and furthar landscaping would assist scresning and
privacy. The pioposed dwemilings are to the north of Hanmer
Cloaa and, apart fron soma possibla logs of W@inter sunabhing
into certaln of tha garndans, would foOt cause loss of lﬂﬁ]‘light
or significant loss of sunlight, in my opinion. The rear of
tha dwellings for plots 1 and 2 arae Ln axcasa of 32w avay Erom
tha rear of tha duwalllings at 4 and § Church Road, with thea
view partly obsoured by trees and cutbuildings and I consider
Thay are FUEEJ-L'-'-FHT-IF CEMoia POT T0 Caued undua 1oEd of
pelvasy to those dwallings, Glven the distances of the
proposed dwellings from noathy properties, their orfientation
ard the scope for additlonal boundacy planting, it 15 my
wencluslon that the propossl would not be harmful to the
privaoy and anenity of existing dwallings in the area.

TB. I ghall recopdsid that cutlins planning permissics is
granted for the 3 duellings, subject ©o the ‘standard’ cutling
conditions and a Taquirensnt that tha delve to tha alta la
sultably surfaced and sufficiently wide for i-way residential
traffioc, as indicated in Figurs B1 of Design Bulletin 32. AL
thy ingquiry, thae Council suggested a corditien o requive
datalls of cgean agaca treatment ard other tree and shoub
planting details, but I believe this is subsumed in the statug

a0
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af lasdscaping as a 'reserved matter®. However, I do bolicwe
that 1t would ke appecpriatas To regqulys that any landssaping
gchama should allow for oetentlon of existing boundary treas
ard further boundasy planting to contribute ta tha privacy of
neachy proparties. A oonditien is also needed to ensura tha
Church Boad entrancs gates ara kKept opan to avold vahicles
gtraddling the footway.

Eeserved matters spplicetion,

79, The Council's objections concentrate on the alleged
impact of tha dugllings on the nearby Conservation Araa and
conflict with develognant plan poalicles, [57.58] but I find
thalr concerns are largely wnfounded. In my opinion, School
Lane provides a clear damarcation ling batwaan tha rathar
unlifocem characters of tha 20 cantury develdsgeant to the asast
and the guite different traditional informal willage form and
layout €6 the west, where bulldings ace mainly constructsd of
brick and slate. This is reflected in the fact that Schoal
Lare alag fapnge the Conssrvatiocn Araa boundasy, until that
lime curves around the rear of 1 - 5 Church Foad which
conatitute 4 small anclave of progectiss related to tha old
established buildings around the A.53% junction. [Plan A]

B, I conslder that in terms of itz location and
gessoundings tha appaal gite 13 claarly an intsipalc pare of
the aroa sast of School Lans and has no obvious connoaction
with tha charactear or appearance of tha Conservatlion Aeaa. In
particular, there is & local authority style housing estate to
tha marth of the site, with randared house walls and Tilad,
hippod coofs, and to the sputh and south-east are modern brick
duallings with concrete tiled roofs.

al. Although the site f{s wimmally enclozed by existing
davelepment to a considerable extent, I accept that thera i3 a
wiew into it from a short section of Church Aoad when passing
the church-yard. However, this L3 not part of an impoctant
agproash ar viata lpto of out of the Conservation Afea which
contributes to its speocial character. In fact, tha vista
acrogs Tha aita akt present i3 of little nerit, badng partially
closed in the foreground by the side of tha Council howuse at
12 Chagch Boad and tha frult treess and large tin shed at the
rear of 5 Church Road and terminated by the bland modern

ool ssapa of the rear of Hanmar Cloas and pregectlas furthas
sast. MAlsg, when looking in the direction of the appeal site,
tha aye is drawn to tha fereground whara tha ornamantal
ocomataly antranta 1s gltuatad.

BZ. Duarton Soog not Seam To be an aresa whara thea
Conzervation Afea bulldings and materials have significantly
Infleanced extensiong to tha arlginal villaga. Ewvan o, tha
detailed design elemante of the proposed dwellinges which have
been critici=ed by the Council are in face alraady featured on
many ald and nodern propartiaa in Cveston, as the Appellant
hae pointed out, Apact from the cxamples he has guoted, [39)]
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t noted durirg my alte vialt that modern developmant at Mill
Court has timber grld eladding, as do ald bulldlings in the
fansarvation Aes gesh as the Pogt CEFLow and tha Whlte Horsa
public house, and significent numbers of old propertiess
faature dormer windows, a3 doas tha resent S Mary's Coust
antranca. Also, the length and sloge of roof pliches wvaey
aubstantially on both old ard new bullidings.

a3, With egaprd to tha davelogpmant plan, I nota that the
County Council Director of Architecture & Planning bas no
ghjection T©o the proposal im conservation terms. [37] so Lt
cafn B assunad that he does not feel policy G4 of tha
_'f&"::l:q:':u:'ﬂ Plan ia comprcriged and, a3 I hava [rdllcated, I do
not consider that the Consamvaklon Area satiing o vlews are
affectad. FProposal E16 of the sdopted Local Plan concecns
davalopnant within Conservation Arcas so dops mot apply to tha
Lody of the agpeal site. Tha othar policies In thae emecging
Lecal Plan and in Governmant guidancs mafay To gocd deglgn
which is in scala and charactar wlth its aueroizndlngs.

B4 I can sor o objectiom to the cverall design of tha
pEOposEd dwellings, in irself, nor do I find that thalr scale
wonld ba visually dominant or intrusive in rcalatlon ko thae 2
gtoray halght and mans of 2 = § Chuseh Bsad. 1 ales consider
that thair plat spacing and detailing sia not out of acoord
whith the existing loecality which alresdy offers a range of
different house types, styles and spacsing.

BS., In any event, I an in ok doubt that although chae setting
of tha davalopmant itszalf is plaazant, 1t Lz not of &
pacrticularly sansivive chagacter, pnd [ £ind the pdvice in the
lagt sentencsa of pacagraph A3 of PP 1 (Annexs &) is applicable
in this casms,

EE, It iz my conclusion that tha application for tesamvad
natiary shawld be approved sublact o Etha statubacy tlne limit
ardl certain othar Condltione, as follows, Flest, no detaills
of the sxternal fescing meterials have been gliven and thiz is
negessary in the interests of the visual anenity of the
looaliity. Second, the lendscaping scheme specification does
not state the specles to ba planted or those sxlsting trasa to
ba gatalrad ar the halght of tha sooesn wall, aml thass
requirements weed o he incorporated into s condition,
tagather with a parlsd for palntemance. The wall and fencing
shoulld be erected before the dwellings are cooupled to provide
privacy. The Courmsll mentiored a condition to ensurae the
sxleticg entrancs gatas are kept open, but this would oot
relate o any of the resecved matters so I do oot consider it
couwld be properly impased. Such a condition has baan
supgosted for the ocutlime proposal.
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(2} On the assunptlon that the application lg walid and a
dacigion gn the appeal s required, I recommend that the
appeal is allowed ard approval given to the details submitted
by tTha application deted 29 July 1992 in rospect of tha
matters Oof deslgn, esxternal appearance and lardscaping of
buildings which were rescrved by the outline planning
parnisaion datad JE July 1989 for 3 detachad dwsllings on land
off Church Boad/Schoal Lane, Jverton, subject to the followling
canditiona:

1. tha devalopment hereby parmitted shall ba bagun
bafora tha axpiration of X yaara from the datm af
this l=ttar.

v 2 samples of tha external facing and roof materials
ghall ba submitted to and approved by tha losal
planning autharity bafore developeent commences.

X, detalls of the speacies of trees and shrubs proposed
to be plantad and existing treaa to ba ratalned in
accordance with the sohens ghown on drawing L/8ESE
{block plan), togathar with the haight, matarials
and poaltlons of The screan wall and any fances,
shall be submitted to and agereed by the local
planning authority befocs development CommEncads.

4. tha approved landscaping schama ahall bBa carriled out
in tha firet planting season following ooccupation of
tha duallings ar conplation of tha devalapnant,
whichayer ig the soosnsrc, afmd any tress or shrubs
which within a pericd of 5 vaars from tha complation
af tha developmant Ale, are removed, ar becono
sericusly densged oo diseased, shall b replaced in
tha naxt planting aeason With athers of similar alze
and apecies. .

5. any foncing ar wall approved as pasrt of tha
landscaping schene for any plot shall ba provided
pricr to the occupatlan of the dwelllng erected on
tha plot.

I have tha honour to be
S5ir
Your obedlant Sacvant

D ¥ WILES
Inspeotor
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CYhhsOR BWRDEISDREF

Wrecsam Maelor Wrexham Maelor

BORDLIGH GOUNGIL
THE GUILDHALL,
. WEE B

In purseance of Etd powers under Lhe Aots CLWID, .07,

afl Oidecs reflerred Lo below, the Borowgh LL11 L&Y, 17430
Council, as Bistrict Plamnming Awtherity, A1760
hereby determines yoor application in N WA
accordance vith the partlcelars and plans 7]

copprising the applicabicn. o

i 1 r— 1
Agpilcant Colin Bilvester Code Humbar oWE 16904 ]
: - -
r 1
Colin Bilwester, Dale recokdl1at Hay 1989 ]
Ageni 11, Plimewcod Crescent,
. Bolcombe Brook
- Bury, | 1
jLancs., BLO 9KE Docison &eh march 1991
Town and Comntcy Flanning Act 1930
Town and Cowntry Planming Gemeral Development Orders 15EB
¢ L £ OFPP R
Eeluzal of Ootlime Plamning Permission r ﬂ_PF;.E 4
LOCATION AWD DESCRIPTION OF DEVELOFHENT I:"EE IJTN
EITE OFF SCHOCL LAME, OVERTOM MM@
ERECTION OF 3 DETACHED [MELLINGS X ‘I"' l !ri."f,

FARTICULARS OF DECISION
DCTLIME FERHISETION REFCSED POR THE RERGON(E) STATED BELOW
21 The Coincil considers that Bo allow the proposed housing development
deriving access from the private drive with restrictsd visibility at ivs
junctica with Echeosl Lans would create conditioms prejudicial to the
.-. free and safe flow of trafiic and pedestrians on the public highway.

{ G,

Gllicer appointefl /foff this gurpose
Bafer ta the Statesenl of Applicaat’s BRights and General In tion enclosed.,
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